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(e) Lender will account for funds dur-
ing the period of liquidation and will
provide the Administrator with reports
at least quarterly on the progress of
liquidation including disposition of col-
lateral, resulting costs, and additional
procedures necessary for successful
completion of the liquidation.

(f) Within 30 days after final liquida-
tion of all collateral, the Lender will
prepare and submit to the Adminis-
trator a final report in which the Lend-
er must account for all funds during
the period of liquidation, disposition of
the collateral, all costs incurred, and
any other information necessary for
the successful completion of liquida-
tion. Upon receipt of the final account-
ing and report of loss, the Adminis-
trator may audit all applicable docu-
mentation to confirm the final loss.
The Lender will make its records avail-
able and otherwise assist the Adminis-
trator in making any investigation.

(g) The Administrator shall be sub-
rogated to all the rights of the Lender,
or if Lender is agent for a Holder then
to all of the rights of the Holder, with
respect to the Borrower to the extent
of the Administrator’s payment to the
Lender under this section.

(h) When the Administrator finds the
final report to be proper in all respects:

(1) All amounts recovered in liquida-
tion shall be paid to the Administrator;
and

(2) The remaining obligation of the
Administrator to the Lender under the
guarantee, if any, will be paid directly
to Lender by the Administrator.

(i) The Administrator shall not be re-
quired to make any payment under
paragraphs (a) and (b) of this section if
the Administrator finds, before the ex-
piration of the periods described in
such subsections, that the default has
been remedied.

() The Administrator shall have the
right to charge Borrower interest, pen-
alties and administrative costs, includ-
ing all of the United States’ legally as-
sessed or reasonably incurred expenses
of its counsel and court costs in con-
nection with any proceeding brought or
threatened to enforce payment or per-
formance under applicable loan docu-
ments, in accordance with OMB Cir-
cular A-129 (www.whitehouse.gov/
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omb.), as it may be revised from time
to time.

§260.47 Events of default for direct
loans.

(a) Upon the Borrower’s failure to
make a scheduled payment, or upon
the Borrower’s violation of any cov-
enant or condition of the loan docu-
ments which constitutes a default
under the provisions of the loan docu-
ments, the Administrator, at the Ad-
ministrator’s discretion may:

(1) Exercise any and all remedies
available under the provisions of the
loan agreement and other loan docu-
ments, including any guarantees, or in-
herent in law or equity;

(2) Terminate further borrowing of
funds;

(3) Take possession of assets pledged
as collateral; and

(4) Liguidate pledged collateral.

(b) The Administrator shall have the
right to charge Borrower interest, pen-
alties and administrative costs, includ-
ing all of the United States’ legally as-
sessed or reasonably incurred expenses
of its counsel and court costs in con-
nection with any proceeding brought or
threatened to enforce payment or per-
formance under applicable loan docu-
ments, in accordance with OMB Cir-
cular A-129, as it may be revised from
time to time.

§260.49 Avoiding defaults.

Borrowers are encouraged to contact
the Administrator prior to the occur-
rence of an event of default to explore
possible avenues for avoiding such an
occurrence.

Subpart F—Loan Guarantees—
Lenders

§260.51 Conditions of guarantee.

(a) The percentage of the obligation
for which Applicant seeks a guarantee
is a matter of negotiation between the
Lender and the Applicant, subject to
the Administrator’s approval. The
maximum percentage of the total obli-
gation that the Administrator will
guarantee is 80 percent. The amount of
guarantee allowed will depend on the
total credit quality of the transaction
and the level of risk believed to be as-
sumed by the Administrator.
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(b) A guarantee under this part con-
stitutes an obligation supported by the
full faith and credit of the United
States and is incontestable except for
fraud or misrepresentation of which a
Lender or Holder has actual knowledge
at the time it becomes such Lender or
Holder or which a Lender or Holder
participates in or condones. In addi-
tion, the guarantee will be unenforce-
able by the Lender or the Holder to the
extent any loss is occasioned by the
violation of usury laws, negligent serv-
icing, or failure to obtain the required
security regardless of the time at
which the Administrator acquires
knowledge thereof. Any losses occa-
sioned will be unenforceable to the ex-
tent that loan funds are used for pur-
poses other than those specifically ap-
proved by FRA in its guarantee.

(c) The Administrator may guarantee
an Applicant’s obligation to any Lend-
er provided such Lender can establish
to the satisfaction of the Adminis-
trator that it has the legal authority
and sufficient expertise and financial
strength to operate a successful lend-
ing program. Loan guarantees will only
be approved for Lenders with adequate
experience and expertise to make, se-
cure, service, and collect the loans.

(d) The Lender may sell all of the
guaranteed portion of the loan on the
secondary market, provided the loan is
not in default, or retain the entire
loan.

(e) When a guaranteed portion of a
loan is sold to a Holder, the Holder
shall succeed to all rights of the Lend-
er under the loan guarantee to the ex-
tent of the portion purchased. The
Lender will remain bound to all obliga-
tions under the loan guarantee and the
provisions of this part. In the event of
material fraud, negligence or misrepre-
sentation by the Lender or the Lend-
er’s participation in or condoning of
such material fraud, negligence or mis-
representation, the Lender will be lia-
ble for payments made by the Agency
to any Holder.

§260.53 Lenders’
sponsibilities.
Lenders have the primary responsi-
bility for the successful delivery of the
program consistent with the policies
and procedures outlined in this part.

functions and re-

§260.53

All Lenders obtaining or requesting a
loan guarantee from the Administrator
are responsible for:

(a) Loan processing. Lender shall be
responsible for all aspects of loan proc-
essing, including:

(1) Processing applications for the
loan to be guaranteed,;

(2) Developing and maintaining ade-
quately documented loan files;

(3) Recommending only loan pro-
posals that are eligible and financially
feasible;

(4) Obtaining valid evidence of debt
and collateral in accordance with
sound lending practices;

(5) Supervising construction, where
appropriate;

(6) Distributing loan funds;

(7) Servicing guaranteed loans in a
prudent manner, including liquidation
if necessary; and

(8) Obtaining the Administrator’s ap-
proval or concurrence as required in
the loan guarantee documentation;

(b) Credit evaluation. Lender must
analyze all credit factors associated
with each proposed loan and apply its
professional judgment to determine
that the credit factors, considered in
combination, ensure loan repayment.
The Lender must have an adequate un-
derwriting process to ensure that loans
are reviewed by other than the origi-
nating officer. There must be good
credit documentation procedures;

(c) Environmental responsibilities.
Lender has a responsibility to become
familiar with Federal environmental
requirements; to consider, in consulta-
tion with the prospective borrower, the
potential environmental impacts of
their proposals at the earliest planning
stages; and to develop proposals that
minimize the potential to adversely
impact the environment. Lender must
alert the Administrator to any con-
troversial environmental issues related
to a proposed project or items that
may require extensive environmental
review. Lender must assist borrowers
as necessary to comply with the envi-
ronmental requirements outlined in
this part. Additionally, Lender will as-
sist in the collection of additional data
when the Agency needs such data to
complete its environmental review of
the proposal; and assist in the resolu-
tion of environmental problems;

753



