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allege such error in subsequent pro-
ceedings.

(b) Reply briefs may be filed within
30 days after service of the appeal brief.

(c) No other briefs shall be permitted
except upon request of the Assistant
Administrator.

(d) Copies of all briefs must be served
on all parties.

(e) No oral argument will be per-
mitted except on order of the Assistant
Administrator.

§386.63 Decision on review.

Upon review of a decision, the Assist-
ant Administrator may adopt, modify,
or set aside the administrative law
judge’s findings of fact and conclusions
of law. He/she may also remand pro-
ceedings to the administrative law
judge with instructions for such fur-
ther proceedings as he/she deems ap-
propriate. If not remanded, the Assist-
ant Administrator shall issue a final
order disposing of the proceedings, and
serve it on all parties.

§386.64 Reconsideration.

Within 20 days after the Assistant
Administrator’s final order is issued,
any party may petition the Assistant
Administrator for reconsideration of
his/her findings of fact, conclusions of
law, or final order. The filing of a peti-
tion for reconsideration does not stay
the effectiveness of the final order un-
less the Assistant Administrator so or-
ders.

§386.65 Failure to comply with final
order.

If, within 30 days of receipt of a final
agency order issued under this part,
the respondent does not submit in writ-
ing his/her acceptance of the terms of
an order directing compliance, or,
where appropriate, pay a civil penalty,
or file an appeal under §386.67, the case
may be referred to the Attorney Gen-
eral with a request that an action be
brought in the appropriate United
States District Court to enforce the
terms of a compliance order or collect
the civil penalty.

§386.66 Motions for rehearing or for
modification.

(@) No motion for rehearing or for
modification of an order shall be enter-

§386.71

tained for 1 year following the date the
Assistant Administrator’s order goes
into effect. After 1 year, any party may
file a motion with the Assistant Ad-
ministrator requesting a rehearing or
modification of the order. The motion
must contain the following:

(1) A copy of the order about which
the change is requested,;

(2) A statement of the changed cir-
cumstances justifying the request; and

(3) Copies of all evidence intended to
be relied on by the party submitting
the motion.

(b) Upon receipt of the motion, the
Assistant Administrator may make a
decision denying the motion or modi-
fying the order in whole or in part. He/
she may also, prior to making his/her
decision, order such other proceedings
under these rules as he/she deems nec-
essary and may request additional in-
formation from the party making the
motion.

§386.67 Appeal.

Any aggrieved person, who, after a
hearing, is adversely affected by a final
order issued under 49 U.S.C. 521 may,
within 30 days, petition for review of
the order in the United States Court of
Appeals in the circuit wherein the vio-
lation is alleged to have occurred or
where the violator has his/her principal
place of business or residence, or in the
United States Court of Appeals for the
District of Columbia Circuit. Review of
the order shall be based on a deter-
mination of whether the Assistant Ad-
ministrator’s findings and conclusions
were supported by substantial evi-
dence, or were otherwise not in accord-
ance with law. No objection that has
not been urged before the Assistant Ad-
ministrator shall be considered by the
court, unless reasonable grounds ex-
isted for failure or neglect to do so.
The commencement of proceedings
under this section shall not, unless or-
dered by the court, operate as a stay of
the order of the Assistant Adminis-
trator.

Subpart F—Injunctions and
Imminent Hazards
§386.71 Injunctions.

Whenever it is determined that a per-
son has engaged, or is about to engage,
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in any act or practice constituting a
violation of section 31502 of title 49,
United States Code, or the Motor Car-
rier Safety Act of 1984, or the Haz-
ardous Materials Transportation Act,
or any regulation or order issued under
that section or those Acts for which
the Federal Motor Carrier Safety Ad-
ministrator exercises enforcement re-
sponsibility, the Chief Counsel or the
Assistant Chief Counsel for Motor Car-
rier and Highway Safety Law may re-
quest the United States Attorney Gen-
eral to bring an action in the appro-
priate United States District Court for
such relief as is necessary or appro-
priate, including mandatory or prohibi-
tive injunctive relief, interim equitable
relief, and punitive damages, as pro-
vided by section 213(c) of the Motor
Carrier Safety Act of 1984 and section
111(a) of the Hazardous Materials
Transportation Act (49 U.S.C. 507(c),
5122).

[50 FR 40306, Oct. 2, 1985, as amended at 65 FR
7756, Feb. 16, 2000; 67 FR 61821, Oct. 2, 2002]

§386.72 Imminent hazard.

(a) Whenever it is determined that an
imminent hazard exists as a result of
the transportation by motor vehicle of
a particular hazardous material, the
Chief Counsel or Deputy Chief Counsel
of the FMCSA may bring, or request
the United States Attorney General to
bring, an action in the appropriate
United States District Court for an
order suspending or restricting the
transportation by motor vehicle of the
hazardous material or for such other
order as is necessary to eliminate or
ameliorate the imminent hazard, as
provided by 49 U.S.C. 5122. In this para-
graph, “imminent hazard” means the
existence of a condition that presents a
substantial likelihood that death, seri-
ous illness, severe personal injury, or a
substantial endangerment to health,
property, or the environment may
occur before a notice of investigation
proceeding, or other administrative
hearing or formal proceeding, to abate
the risk of harm can be completed.

(b)(1) Whenever it is determined that
a violation of 49 U.S.C. 31502 or the
Motor Carrier Safety Act of 1984, as
amended, or the Commercial Motor Ve-
hicle Safety Act of 1986, as amended, or
a regulation issued under such section
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or Acts, or a combination of such viola-
tions, poses an imminent hazard to
safety, the Director of the Office of En-
forcement and Compliance or a State
Director, or his or her delegate, shall
order a vehicle or employee operating
such vehicle out of service, or order an
employer to cease all or part of the em-
ployer’s commercial motor vehicle op-
erations, as provided by 49 U.S.C.
521(b)(5). In making any such order, no
restrictions shall be imposed on any
employee or employer beyond that re-
quired to abate the hazard. In this
paragraph, “imminent hazard” means
any condition of vehicle, employee, or
commercial motor vehicle operations
which substantially increases the like-
lihood of serious injury or death if not
discontinued immediately.

(2) Upon the issuance of an order
under paragraph (b)(1) of this section,
the motor carrier employer or driver
employee shall comply immediately
with such order. Opportunity for re-
view shall be provided in accordance
with 5 U.S.C. 554, except that such re-
view shall occur not later than 10 days
after issuance of such order, as pro-
vided by section 213(b) of the Motor
Carrier Safety Act of 1984 (49 U.S.C.
521(b)(5)). An order to an employer to
cease all or part of its operations shall
not prevent vehicles in transit at the
time the order is served from pro-
ceeding to their immediate destina-
tions, unless any such vehicle or its
driver is specifically ordered out of
service forthwith. However, vehicles
and drivers proceeding to their imme-
diate destination shall be subject to
compliance upon arrival.

(3) For purposes of this section the
term “immediate destination” is the
next scheduled stop of the vehicle al-
ready in motion where the cargo on
board can be safely secured.

(4) Failure to comply immediately
with an order issued under this section
shall subject the motor carrier em-
ployer or driver to penalties prescribed
in subpart G of this part.

[50 FR 40306, Oct. 2, 1985, as amended at 53 FR
2036, Jan. 26, 1988; 53 FR 50970, Dec. 19, 1988;
56 FR 10184, Mar. 11, 1991; 65 FR 7756, Feb. 16,
2000; 65 FR 58664, Oct. 2, 2000]
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