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beginning of the work day or shift, in 
which case the date of injury is 
charged to COP; 

(c) Any part of a day or shift (except 
for the day of the injury) counts as a 
full day toward the 45 calendar day 
total; 

(d) Regular days off are included if 
COP has been used on the regular work 
days immediately preceding or fol-
lowing the regular day(s) off, and med-
ical evidence supports disability; and 

(e) Leave used during a period when 
COP is otherwise payable is counted to-
ward the 45-day COP maximum as if 
the employee had been in a COP status. 

(f) For employees with part-time or 
intermittent schedules, all calendar 
days on which medical evidence indi-
cates disability are counted as COP 
days, regardless of whether the em-
ployee was or would have been sched-
uled to work on those days. The rate at 
which COP is paid for these employees 
is calculated according to § 10.216(b). 

[63 FR 65306, Nov. 25, 1998; 63 FR 71202, Dec. 
23, 1998] 

§ 10.216 How is the pay rate for COP 
calculated? 

The employer shall calculate COP 
using the period of time and the week-
ly pay rate. 

(a) The pay rate for COP purposes is 
equal to the employee’s regular 
‘‘weekly’’ pay (the average of the week-
ly pay over the preceding 52 weeks). 

(1) The pay rate excludes overtime 
pay, but includes other applicable 
extra pay except to the extent prohib-
ited by law. 

(2) Changes in pay or salary (for ex-
ample, promotion, demotion, within- 
grade increases, termination of a tem-
porary detail, etc.) which would have 
otherwise occurred during the 45-day 
period are to be reflected in the weekly 
pay determination. 

(b) The weekly pay for COP purposes 
is determined according to the fol-
lowing formulas: 

(1) For full or part-time workers (per-
manent or temporary) who work the 
same number of hours each week of the 
year (or of the appointment), the week-
ly pay rate is the hourly pay rate (A) in 
effect on the date of injury multiplied 
by (×) the number of hours worked each 
week (B): A × B = Weekly Pay Rate. 

(2) For part-time workers (permanent 
or temporary) who do not work the 
same number of hours each week, but 
who do work each week of the year (or 
period of appointment), the weekly pay 
rate is an average of the weekly earn-
ings, established by dividing (÷) the 
total earnings (excluding overtime) 
from the year immediately preceding 
the injury (A) by the number of weeks 
(or partial weeks) worked in that year 
(B): A ÷ B = Weekly Pay Rate. 

(3) For intermittent and seasonal 
workers, whether permanent or tem-
porary, who do not work either the 
same number of hours or every week of 
the year (or period of appointment), 
the weekly pay rate is the average 
weekly earnings established by divid-
ing (÷) the total earnings during the 
full 12-month period immediately pre-
ceding the date of injury (excluding 
overtime) (A), by the number of weeks 
(or partial weeks) worked during that 
year (B) (that is, A ÷ B); or 150 times 
the average daily wage earned in the 
employment during the days employed 
within the full year immediately pre-
ceding the date of injury divided by 52 
weeks, whichever is greater. 

[63 FR 65306, Nov. 25, 1998; 63 FR 71202, Dec. 
23, 1998] 

§ 10.217 Is COP charged if the em-
ployee continues to work, but in a 
different job that pays less? 

If the employee cannot perform the 
duties of his or her regular position, 
but instead works in another job with 
different duties with no loss in pay, 
then COP is not chargeable. COP must 
be paid and the days counted against 
the 45 days authorized by law whenever 
an actual reduction of pay results from 
the injury, including a reduction of pay 
for the employee’s normal administra-
tive workweek that results from a 
change or diminution in his or her du-
ties following an injury. However, this 
does not include a reduction of pay 
that is due solely to an employer being 
prohibited by law from paying extra 
pay to an employee for work he or she 
does not actually perform. 
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CONTROVERSION AND TERMINATION OF 
COP 

§ 10.220 When is an employer not re-
quired to pay COP? 

An employer shall continue the reg-
ular pay of an eligible employee with-
out a break in time for up to 45 cal-
endar days, except when, and only 
when: 

(a) The disability was not caused by 
a traumatic injury; 

(b) The employee is not a citizen of 
the United States or Canada; 

(c) No written claim was filed within 
30 days from the date of injury; 

(d) The injury was not reported until 
after employment has been terminated; 

(e) The injury occurred off the em-
ploying agency’s premises and was oth-
erwise not within the performance of 
official duties; 

(f) The injury was caused by the em-
ployee’s willful misconduct, intent to 
injure or kill himself or herself or an-
other person, or was proximately 
caused by intoxication by alcohol or il-
legal drugs; or 

(g) Work did not stop until more than 
45 days following the injury. 

[63 FR 65306, Nov. 25, 1998; 64 FR 12684, Mar. 
12, 1999] 

§ 10.221 How is a claim for COP con-
troverted? 

When the employer stops an employ-
ee’s pay for one of the reasons cited in 
§ 10.220, the employer must controvert 
the claim for COP on Form CA–1, ex-
plaining in detail the basis for the re-
fusal. The final determination on enti-
tlement to COP always rests with 
OWCP. 

§ 10.222 When may an employer termi-
nate COP which has already begun? 

(a) Where the employer has contin-
ued the pay of the employee, it may be 
stopped only when at least one of the 
following circumstances is present: 

(1) Medical evidence which on its face 
supports disability due to a work-re-
lated injury is not received within 10 
calendar days after the claim is sub-
mitted (unless the employer’s own in-
vestigation shows disability to exist). 
Where the medical evidence is later 
provided, however, COP shall be rein-

stated retroactive to the date of termi-
nation; 

(2) The medical evidence from the 
treating physician shows that the em-
ployee is not disabled from his or her 
regular position; 

(3) Medical evidence from the treat-
ing physician shows that the employee 
is not totally disabled, and the em-
ployee refuses a written offer of a suit-
able alternative position which is ap-
proved by the attending physician. If 
OWCP later determines that the posi-
tion was not suitable, OWCP will direct 
the employer to grant the employee 
COP retroactive to the termination 
date. 

(4) The employee returns to work 
with no loss of pay; 

(5) The employee’s period of employ-
ment expires or employment is other-
wise terminated (as established prior 
to the date of injury); 

(6) OWCP directs the employer to 
stop COP; and/or 

(7) COP has been paid for 45 calendar 
days. 

(b) An employer may not interrupt or 
stop COP to which the employee is oth-
erwise entitled because of a discipli-
nary action, unless a preliminary no-
tice was issued to the employee before 
the date of injury and the action be-
comes final or otherwise takes effect 
during the COP period. 

(c) An employer cannot otherwise 
stop COP unless it does so for one of 
the reasons found in this section or 
§ 10.220. Where an employer stops COP, 
it must file a controversion with 
OWCP, setting forth the basis on which 
it terminated COP, no later than the 
effective date of the termination. 

§ 10.223 Are there other circumstances 
under which OWCP will not author-
ize payment of COP? 

When OWCP finds that an employee 
or his or her representative refuses or 
obstructs a medical examination re-
quired by OWCP, the right to COP is 
suspended until the refusal or obstruc-
tion ceases. COP already paid or pay-
able for the period of suspension is for-
feited. If already paid, the COP may be 
charged to annual or sick leave or con-
sidered an overpayment of pay con-
sistent with 5 U.S.C. 5584. 
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