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contract with the employer, a strike at
a major supplier of the employer, and
an unanticipated and dramatic major
economic downturn might each be con-
sidered a business circumstance that is
not reasonably foreseeable. A govern-
ment ordered closing of an employ-
ment site that occurs without prior no-
tice also may be an unforeseeable busi-
ness circumstance.

(2) The test for determining when
business circumstances are not reason-
ably foreseeable focuses on an employ-
er’s business judgment. The employer
must exercise such commercially rea-
sonable business judgment as would a
similarly situated employer in pre-
dicting the demands of its particular
market. The employer is not required,
however, to accurately predict general
economic conditions that also may af-
fect demand for its products or serv-
ices.

(c) The “natural disaster’” exception
in section 3(b)(2)(B) of WARN applies to
plant closings and mass layoffs due to
any form of a natural disaster.

(1) Floods, earthquakes, droughts,
storms, tidal waves or tsunamis and
similar effects of nature are natural
disasters under this provision.

(2) To qualify for this exception, an
employer must be able to demonstrate
that its plant closing or mass layoff is
a direct result of a natural disaster.

(3) While a disaster may preclude full
or any advance notice, such notice as is
practicable, containing as much of the
information required in §639.7 as is
available in the circumstances of the
disaster still must be given, whether in
advance or after the fact of an employ-
ment loss caused by a natural disaster.

(4) Where a plant closing or mass lay-
off occurs as an indirect result of a nat-
ural disaster, the exception does not
apply but the ‘“‘unforeseeable business
circumstance’ exception described in
paragraph (b) of this section may be
applicable.

§639.10 When may notice be extended?

Additional notice is required when
the date or schedule of dates of a
planned plant closing or mass layoff is
extended beyond the date or the ending
date of any 14-day period announced in
the original notice as follows:

§640.1

(a) If the postponement is for less
than 60 days, the additional notice
should be given as soon as possible to
the parties identified in §639.6 and
should include reference to the earlier
notice, the date (or 1l4-day period) to
which the planned action is postponed,
and the reasons for the postponement.
The notice should be given in a manner
which will provide the information to
all affected employees.

(b) If the postponement is for 60 days
or more, the additional notice should
be treated as new notice subject to the
provisions of §§639.5, 639.6 and 639.7 of
this part. Rolling notice, in the sense
of routine periodic notice, given wheth-
er or not a plant closing or mass layoff
is impending, and with the intent to
evade the purpose of the Act rather
than give specific notice as required by
WARN, is not acceptable.
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§640.1 Purpose and scope.

(a) Purpose. (1) Section 303(a)(1) of the
Social Security Act requires, for the
purposes of title 11l of that act, that a
State unemployment compensation
law include provision for methods of
administration of the law that are rea-
sonably calculated to insure the full
payment of unemployment compensa-
tion when determined under the State
law to be due to claimants. The stand-
ard in this part is issued to implement
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