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of warehouses in an area but who regu-
larly shifts or rotates the same em-
ployees from one building to another. 

(4) Non-contiguous sites in the same 
geographic area which do not share the 
same staff or operational purpose 
should not be considered a single site. 
For example, assembly plants which 
are located on opposite sides of a town 
and which are managed by a single em-
ployer are separate sites if they employ 
different workers. 

(5) Contiguous buildings owned by 
the same employer which have sepa-
rate management, produce different 
products, and have separate workforces 
are considered separate single sites of 
employment. 

(6) For workers whose primary duties 
require travel from point to point, who 
are outstationed, or whose primary du-
ties involve work outside any of the 
employer’s regular employment sites 
(e.g., railroad workers, bus drivers, 
salespersons), the single site of em-
ployment to which they are assigned as 
their home base, from which their 
work is assigned, or to which they re-
port will be the single site in which 
they are covered for WARN purposes. 

(7) Foreign sites of employment are 
not covered under WARN. U.S. workers 
at such sites are counted to determine 
whether an employer is covered as an 
employer under § 639.3(a). 

(8) The term ‘‘single site of employ-
ment’’ may also apply to truly unusual 
organizational situations where the 
above criteria do not reasonably apply. 
The application of this definition with 
the intent to evade the purpose of the 
Act to provide notice is not acceptable. 

(j) Facility or operating unit. The term 
‘‘facility’’ refers to a building or build-
ings. The term ‘‘operating unit’’ refers 
to an organizationally or operationally 
distinct product, operation, or specific 
work function within or across facili-
ties at the single site. 

(k) State dislocated worker unit. The 
term ‘‘State dislocated worker unit’’ 
means a unit designated or created in 
each State by the Governor under title 
III of the Job Training Partnership 
Act, as amended by EDWAA. 

(l) State. For the purpose of WARN, 
the term ‘‘State’’ includes the 50 
States, the District of Columbia, the 

Commonwealth of Puerto Rico, and the 
U.S. Virgin Islands. 

§ 639.4 Who must give notice? 
Section 3(a) of WARN states that ‘‘an 

employer shall not order a plant clos-
ing or mass layoff until the end of a 60- 
day period after the employer serves 
written notice of such an order * * *.’’ 
Therefore, an employer who is antici-
pating carrying out a plant closing or 
mass layoff is required to give notice 
to affected employees or their rep-
resentative(s), the State dislocated 
worker unit and the chief elected offi-
cial of a unit of local government. (See 
definitions in § 639.3 of this part.) 

(a) It is the responsibility of the em-
ployer to decide the most appropriate 
person within the employer’s organiza-
tion to prepare and deliver the notice 
to affected employees or their rep-
resentative(s), the State dislocated 
worker unit and the chief elected offi-
cial of a unit of local government. In 
most instances, this may be the local 
site plant manager, the local personnel 
director or a labor relations officer. 

(b) An employer who has previously 
announced and carried out a short- 
term layoff (6 months or less) which is 
being extended beyond 6 months due to 
business circumstances (including un-
foreseeable changes in price or cost) 
not reasonably foreseeable at the time 
of the initial layoff is required to give 
notice when it becomes reasonably 
foreseeable that the extension is re-
quired. A layoff extending beyond 6 
months from the date the layoff com-
menced for any other reason shall be 
treated as an employment loss from 
the date of its commencement. 

(c) In the case of the sale of part or 
all of a business, section 2(b)(1) of 
WARN defines who the ‘‘employer’’ is. 
The seller is responsible for providing 
notice of any plant closing or mass lay-
off which takes place up to and includ-
ing the effective date (time) of the sale, 
and the buyer is responsible for pro-
viding notice of any plant closing or 
mass layoff that takes place thereafter. 
Affected employees are always entitled 
to notice; at all times the employer is 
responsible for providing notice. 

(1) If the seller is made aware of any 
definite plans on the part of the buyer 
to carry out a plant closing or mass 
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layoff within 60 days of purchase, the 
seller may give notice to affected em-
ployees as an agent of the buyer, if so 
empowered. If the seller does not give 
notice, the buyer is, nevertheless, re-
sponsible to give notice. If the seller 
gives notice as the buyer’s agent, the 
responsibility for notice still remains 
with the buyer. 

(2) It may be prudent for the buyer 
and seller to determine the impacts of 
the sale on workers, and to arrange be-
tween them for advance notice to be 
given to affected employees or their 
representative(s), if a mass layoff or 
plant closing is planned. 

§ 639.5 When must notice be given? 

(a) General rule. (1) With certain ex-
ceptions discussed in paragraphs (b), (c) 
and (d) of this section and in § 639.9 of 
this part, notice must be given at least 
60 calendar days prior to any planned 
plant closing or mass layoff, as defined 
in these regulations. When all employ-
ees are not terminated on the same 
date, the date of the first individual 
termination within the statutory 30- 
day or 90-day period triggers the 60-day 
notice requirement. A worker’s last 
day of employment is considered the 
date of that worker’s layoff. The first 
and each subsequent group of 
terminees are entitled to a full 60 days’ 
notice. In order for an employer to de-
cide whether issuing notice is required, 
the employer should— 

(i) Look ahead 30 days and behind 30 
days to determine whether employ-
ment actions both taken and planned 
will, in the aggregate for any 30-day pe-
riod, reach the minimum numbers for a 
plant closing or a mass layoff and thus 
trigger the notice requirement; and 

(ii) Look ahead 90 days and behind 90 
days to determine whether employ-
ment actions both taken and planned 
each of which separately is not of suffi-
cient size to trigger WARN coverage 
will, in the aggregate for any 90-day pe-
riod, reach the minimum numbers for a 
plant closing or a mass layoff and thus 
trigger the notice requirement. An em-
ployer is not, however, required under 
section 3(d) to give notice if the em-
ployer demonstrates that the separate 
employment losses are the result of 
separate and distinct actions and 

causes, and are not an attempt to 
evade the requirements of WARN. 

(2) The point in time at which the 
number of employees is to be measured 
for the purpose of determining cov-
erage is the date the first notice is re-
quired to be given. If this ‘‘snapshot’’ 
of the number of employees employed 
on that date is clearly unrepresenta-
tive of the ordinary or average employ-
ment level, then a more representative 
number can be used to determine cov-
erage. Examples of unrepresentative 
employment levels include cases when 
the level is near the peak or trough of 
an employment cycle or when large up-
ward or downward shifts in the number 
of employees occur around the time no-
tice is to be given. A more representa-
tive number may be an average number 
of employees over a recent period of 
time or the number of employees on an 
alternative date which is more rep-
resentative of normal employment lev-
els. Alternative methods cannot be 
used to evade the purpose of WARN, 
and should only be used in unusual cir-
cumstances. 

(b) Transfers. (1) Notice is not re-
quired in certain cases involving trans-
fers, as described under the definition 
of ‘‘employment loss’’ at § 639.3(f) of 
this part. 

(2) An offer of reassignment to a dif-
ferent site of employment should not 
be deemed to be a ‘‘transfer’’ if the new 
job constitutes a constructive dis-
charge. 

(3) The meaning of the term ‘‘reason-
able commuting distance’’ will vary 
with local and industry conditions. In 
determining what is a ‘‘reasonable 
commuting distance’’, consideration 
should be given to the following fac-
tors: geographic accessibility of the 
place of work, the quality of the roads, 
customarily available transportation, 
and the usual travel time. 

(4) In cases where the transfer is be-
yond reasonable commuting distance, 
the employer may become liable for 
failure to give notice if an offer to 
transfer is not accepted within 30 days 
of the offer or of the closing or layoff 
(whichever is later). Depending upon 
when the offer of transfer was made by 
the employer, the normal 60-day notice 
period may have expired and the plant 
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