
455 

Department of State § 123.4 

(3) A certification letter signed by an 
empowered official must accompany all 
application submissions (see § 126.13 of 
this subchapter). 

(4) An application for a license under 
this part for the permanent export of 
defense articles sold commercially 
must be accompanied by a copy of a 
purchase order, letter of intent or 
other appropriate documentation. In 
cases involving the U.S. Foreign Mili-
tary Sales program, three copies of the 
relevant Department of Defense Form 
1513 are required, unless the procedures 
of § 126.4(c) or § 126.6 of this subchapter 
are followed. 

(5) Form DSP–83, duly executed, 
must accompany all license applica-
tions for the permanent export of sig-
nificant military equipment, including 
classified hardware or classified tech-
nical data (see §§ 123.10 and 125.3 of this 
subchapter). 

(6) A statement concerning the pay-
ment of political contributions, fees 
and commissions must accompany a 
permanent export application if the ex-
port involves defense articles or de-
fense services valued in an amount of 
$500,000 or more and is being sold com-
mercially to or for the use of the armed 
forces of a foreign country or inter-
national organization (see part 130 of 
this subchapter). 

(d) Provisions for furnishing the type 
of defense services described in 
§ 120.9(a) of this subchapter are con-
tained in part 124 of this subchapter. 
Provisions for the export or temporary 
import of technical data and classified 
defense articles are contained in part 
125 of this subchapter. 

(e) A request for a license for the ex-
port of unclassified technical data 
(DSP–5) related to a classified defense 
article should specify any classified 
technical data or material that subse-
quently will be required for export in 
the event of a sale. 

§ 123.2 Import jurisdiction. 

The Department of State regulates 
the temporary import of defense arti-
cles. Permanent imports of defense ar-
ticles into the United States are regu-
lated by the Department of the Treas-
ury (see 27 CFR parts 47, 178 and 179). 

§ 123.3 Temporary import licenses. 

(a) A license (DSP–61) issued by the 
Office of Defense Trade Controls is re-
quired for the temporary import and 
subsequent export of unclassified de-
fense articles, unless exempted from 
this requirement pursuant to § 123.4. 
This requirement applies to: 

(1) Temporary imports of unclassified 
defense articles that are to be returned 
directly to the country from which 
they were shipped to the United States; 

(2) Temporary imports of unclassified 
defense articles in transit to a third 
country; 

(b) A bond may be required as appro-
priate (see part 125 of this subchapter 
for license requirements for technical 
data and classified defense articles.) 

§ 123.4 Temporary import license ex-
emptions. 

(a) District Directors of Customs 
shall permit the temporary import 
(and subsequent export) without a li-
cense, for a period of up to 4 years, of 
unclassified U.S.-origin defense items 
(including any items manufactured 
abroad pursuant to U.S. Government 
approval) if the item temporarily im-
ported: 

(1) Is serviced (e.g., inspection, test-
ing, calibration or repair, including 
overhaul, reconditioning and one-to- 
one replacement of any defective 
items, parts or components, but ex-
cluding any modifications, enhance-
ment, upgrade or other form of alter-
ation or improvement that changes the 
basic performance of the item), and is 
subsequently returned to the country 
from which it was imported. Shipment 
may be made by the U.S. importer or a 
foreign government representative of 
the country from which the goods were 
imported; or 

(2) Is to be enhanced, upgraded or in-
corporated into another item which 
has already been authorized by the Of-
fice of Defense Trade Controls for per-
manent export; or 

(3) Is imported for the purpose of ex-
hibition, demonstration or marketing 
in the United States and is subse-
quently returned to the country from 
which it was imported; or 

(4) Has been rejected for permanent 
import by the Department of the 
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Treasury and is being returned to the 
country from which it was shipped; or 

(5) Is approved for such import under 
the U.S. Foreign Military Sales (FMS) 
program pursuant to an executed U.S. 
Department of Defense Letter of Offer 
and Acceptance (LOA). 

NOTE: These Exceptions do not apply to 
shipments that transit the U.S. to or from 
Canada (see § 123.19 and § 126.5 of this sub-
chapter for exceptions). 

(b) District Directors of Customs 
shall permit the temporary import (but 
not the subsequent export) without a 
license of unclassified defense articles 
that are to be incorporated into an-
other article, or modified, enhanced, 
upgraded, altered, improved or serviced 
in any other manner that changes the 
basic performance or productivity of 
the article prior to being returned to 
the country from which they were 
shipped or prior to being shipped to a 
third country. A DSP–5 is required for 
the reexport of such unclassified de-
fense articles after incorporation into 
another article, modification, enhance-
ment, upgrading, alteration or im-
provement. 

(c) Requirements. To use an exemption 
under § 123.4 (a) or (b), the following 
criteria must be met: 

(1) The importer must meet the eligi-
bility requirements set forth in 
§ 120.1(b) of this subchapter; 

(2) At the time of export, the ulti-
mate consignee named on the Shipper’s 
Export Declaration (SED) must be the 
same as the foreign consignee or end- 
user of record named at the time of im-
port; and 

(3) As stated in § 126.1 of this sub-
chapter, the temporary import must 
not be from or on behalf of a proscribed 
country listed in that section unless an 
exception has been granted in accord-
ance with § 126.3 of this subchapter. 

(d) Procedures. To the satisfaction of 
the District Director of Customs, the 
importer and exporter must comply 
with the following procedures: 

(1) At the time of temporary im-
port— 

(i) File and annotate the applicable 
U.S. Customs document (e.g., Form CF 
3461, 7512, 7501, 7523 or 3311) to read: 
‘‘This shipment is being imported in 
accordance with and under the author-
ity of 22 CFR 123.4(a) (identify sub-
section),’’ and 

(ii) Include, on the invoice or other 
appropriate documentation, a complete 
list and description of the defense arti-
cle(s) being imported, including quan-
tity and U.S. dollar value; and 

(2) At the time of export, in accord-
ance with the Bureau of Customs and 
Border Protection procedures, the Di-
rectorate of Defense Trade Controls 
(DDTC) registered and eligible ex-
porter, or an agent acting on the filer’s 
behalf, must electronically file the ex-
port information using the Automated 
Export System (AES), and identify 22 
CFR 123.4 as the authority for the ex-
port and provide, as requested by the 
Bureau of Customs and Border Protec-
tion, the entry document number or a 
copy of the Bureau of Customs and 
Border Protection document under 
which the article was imported. 

[58 FR 39299, July 22, 1993, as amended at 64 
FR 17533, Apr. 12, 1999; 68 FR 61101, Oct. 27, 
2003] 

§ 123.5 Temporary export licenses. 
(a) The Office of Defense Trade Con-

trols may issue a license for the tem-
porary export of unclassified defense 
articles (DSP–73). Such licenses are 
valid only if (1) the article will be ex-
ported for a period of less than 4 years 
and will be returned to the United 
States and (2) transfer of title will not 
occur during the period of temporary 
export. Accordingly, articles exported 
pursuant to a temporary export license 
may not be sold or otherwise perma-
nently transferred to a foreign person 
while they are overseas under a tem-
porary export license. A renewal of the 
license or other written approval must 
be obtained from the Office of Defense 
Trade Controls if the article is to re-
main outside the United States beyond 
the period for which the license is 
valid. 

(b) Requirements. Defense articles au-
thorized for temporary export under 
this section may be shipped only from 
a port in the United States where a 
District Director of Customs is avail-
able, or from a U.S. Post Office (see 39 
CFR part 20), as appropriate. The li-
cense for temporary export must be 
presented to the District Director of 
Customs who, upon verification, will 
endorse the exit column on the reverse 
side of the license. In some instances of 
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