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writing that it may not use the proce-
dure specified in paragraph (b)(1) of 
this section, the procedure described in 
paragraph (b)(1) of this section will be 
followed, except that HUD must concur 
in the necessary PHA determinations 
and approvals. 

(c) Guarantees and warranties. The 
construction contract or contract of 
sale shall specify the project guaranty 
period and amounts to be withheld and 
shall provide for assignment to the 
PHA of all manufacturer and supplier 
warranties required by the construc-
tion documents. The PHA shall inspect 
each dwelling unit and the overall 
project approximately three months 
after the beginning of the project guar-
anty period and three months before 
its expiration and also as may be nec-
essary to exercise its rights before ex-
piration of any warranties. The PHA 
shall require repair or replacement, 
prior to the expiration of the guaranty 
or warranty periods, of any defective 
items. 

(d) Title to turnkey projects. (1) Gen-
eral. When the work has been inspected 
and accepted on a turnkey project, in 
accordance with paragraph (b) of this 
section, the PHA is authorized to take 
title to the completed project in ac-
cordance with the following certifi-
cation. The PHA shall certify to HUD 
that it obtained a title insurance pol-
icy that guaranteed that the title was 
good and marketable before taking 
title and that it promptly recorded the 
deed and declaration of trust in the 
form prescribed by HUD. 

(2) Limitation. After inspection and 
acceptance of the work in accordance 
with paragraph (b) of this section, a 
PHA that has been determined to be 
troubled or modernization troubled in 
accordance with part 901 of this chap-
ter, or a PHA that has for other rea-
sons been notified in writing that it 
may not use the procedure specified in 
paragraph (d)(1) of this section shall 
submit to HUD evidence that title to 
the completed project is good and mar-
ketable. If HUD approves the title evi-
dence, it will inform the PHA that it is 
authorized to acquire title to the com-
pleted project. The PHA shall record 
promptly the deed and declaration of 
trust in the form prescribed by HUD, 

and HUD may require submission of 
evidence of such recordation. 

§ 941.404 Completion of development. 
(a) When all development has been 

completed and paid for, but not later 
than 12 months after the end of the ini-
tial operating period unless a longer 
period is approved by HUD, the PHA 
shall submit a statement of the actual 
development cost. For this purpose, the 
initial operating period with respect to 
each project is the period commencing 
with the date of initiation of the 
project and ending with the earliest of 
the following three dates: the end of 
the calendar quarter in which ninety- 
five percent of the dwelling units in the 
project are occupied; the end of the cal-
endar quarter that is six, seven, or 
eight months after the date of full 
availability of the project; or the end 
of the calendar quarter next preceding 
the date of physical completion of the 
project. 

(b) HUD shall review the statement 
and establish the actual development 
cost of the project, which becomes the 
maximum total development cost for 
purposes of the ACC. 

EFFECTIVE DATE NOTE: At 61 FR 38021, July 
22, 1996, § 941.404 was revised. This section 
contains information collection and record-
keeping requirements and will not become 
effective until approval has been given by 
the Office of Management and Budget. 

Subpart E—Performance Review 
§ 941.501 HUD review of PHA perform-

ance; sanctions. 
(a) HUD determination. HUD shall 

carry out such reviews of the perform-
ance of each PHA as may be necessary 
or appropriate to make the determina-
tions required by this paragraph (a), 
taking into consideration all available 
evidence. 

(1) Conformity with PHA proposal. 
HUD shall determine whether the PHA 
has carried out its activities under this 
subpart in a timely manner and in ac-
cordance with its approved proposal. 

(i) In making this determination, 
HUD shall review the PHA’s perform-
ance under previous inspections, audit 
findings and other sources to deter-
mine whether the development activi-
ties undertaken during the period 
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under review conform substantially to 
the activities specified in the approved 
PHA proposal. HUD also shall review a 
PHA’s development schedule to deter-
mine whether the PHA has carried out 
its development activities in a timely 
manner; 

(ii) HUD shall review a PHA’s per-
formance to determine whether the ac-
tivities carried out comply with the re-
quirements of the Act, and other appli-
cable laws and regulations. 

(2) Continuing capacity. HUD shall de-
termine whether the PHA has a con-
tinuing capacity to carry out its devel-
opment plan in a timely manner. The 
primary factors to be considered in ar-
riving at a determination that a PHA 
has a continuing capacity are those de-
scribed in paragraph (a)(1) of this sec-
tion (‘‘conformity with PHA pro-
posal’’). HUD shall give particular at-
tention to PHA efforts to accelerate 
the progress of the program and to pre-
vent the recurrence of past deficiencies 
or noncompliance with applicable laws 
and regulations. 

(b) Notice of deficiency. Based on HUD 
reviews of PHA performance and find-
ings of any of the deficiencies in para-
graph (d) of this section, HUD may 
issue to the PHA a notice of deficiency 
stating the specific program require-
ments that the PHA has violated and 
requesting the PHA to take any of the 
actions specified in paragraph (e) of 
this section. 

(c) Corrective action order. (1) Based on 
HUD reviews of PHA performance and 
findings of any of the deficiencies in 
paragraph (d) of this section, HUD may 
issue to the PHA a corrective action 
order, whether or not a notice of defi-
ciency has been issued previously with 
respect to the specific deficiency on 
which the corrective action order is 
based. HUD may order corrective ac-
tion at any time by notifying the PHA 
of the specific program requirements 
that the PHA has violated, and speci-
fying that any of the corrective actions 
listed in paragraph (e) of this section 
must be taken. HUD shall design cor-
rective action to prevent a continu-
ation of the deficiency, mitigate any 
adverse effects of the deficiency to the 
extent possible, or prevent a recurrence 
of the same or similar deficiencies; 

(2) Before ordering corrective action, 
HUD shall notify the PHA and give it 
an opportunity to consult with HUD re-
garding the proposed action; 

(3) Any corrective action ordered by 
HUD shall become a condition of the 
grant agreement (ACC); 

(d) Basis for corrective action. HUD 
may order a PHA to take corrective ac-
tion only if it determines: 

(1) The PHA has not carried out its 
activities under the development pro-
gram in a timely manner and in ac-
cordance with its approved proposal, or 
HUD requirements, as determined in 
paragraph (a)(l) of this section; 

(2) The PHA does not have a con-
tinuing capacity to carry out its pro-
posal in a timely manner or in accord-
ance with its proposal or HUD require-
ments, as determined in paragraph 
(a)(2) of this section; 

(3) The PHA has failed to repay HUD 
for amounts awarded under the devel-
opment programs that were improperly 
expended; 

(e) Types of corrective action. HUD 
may direct a PHA to take one or more 
of the following corrective actions: 

(1) Submit additional information: 
(i) Concerning the PHA’s administra-

tive, planning, budgeting, accounting, 
management, and evaluation functions 
to determine the cause for a PHA not 
meeting the standards in paragraphs 
(a)(1) or (a)(2) of this section; 

(ii) Explaining any steps the PHA is 
taking to correct the deficiencies; 

(iii) Documenting that PHA activi-
ties were not inconsistent with the 
PHA’s proposal or other applicable 
laws, regulations or program require-
ments; and 

(iv) Demonstrating that the PHA has 
a continuing capacity to carry out the 
proposal in a timely manner; 

(2) Submit schedules for completing 
the work identified in its proposal and 
report periodically on its progress in 
meeting the schedules; 

(3) Notwithstanding 24 CFR 941.205(c), 
24 CFR 941.402(a) and 24 CFR 85.36(g), 
submit to HUD documents for prior ap-
proval, which may include, but are not 
limited to: 

(i) Complete design, construction and 
bid documents (prior to soliciting 
bids); 
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(ii) Complete rehabilitation draw-
ings/specifications or work write-ups; 

(iii) Development budgets, including 
modifications; 

(iv) Proposed award of contracts, in-
cluding construction contracts, turn-
key contracts of sale, letters of com-
mitment, and contracts with the archi-
tect/engineer (prior to execution); 

(4) Submit additional material in 
support of one or more of the state-
ments, resolutions, and certifications 
submitted as part of the PHA proposal, 
or periodic performance report; 

(5) Not incur financial obligations, or 
to suspend payments for one or more 
activities; 

(6) Reimburse, from non-HUD 
sources, one or more program accounts 
for any amounts improperly expended; 

(f) Failure to take corrective action. In 
cases where HUD has ordered correc-
tive action and the PHA has failed to 
take the required actions within a rea-
sonable time, as specified by HUD, 
HUD may take one or more of the fol-
lowing steps: 

(1) Terminate future draw downs and/ 
or advances to the PHA. In such case, 
the amount of advances made to the 
PHA shall be repaid by the PHA from 
any funds or assets available for that 
purpose; 

(2) Require alternative management 
of development functions by an entity 
other than the PHA; 

(3) Cancel the fund reservation if the 
PHA fails to start (begin construction 
or rehabilitation), or complete (acqui-
sition) within 30 months from the date 
of the fund reservation pursuant to sec-
tion 5(k) of the Act; 

(4) Recapture for good cause any 
grant amounts previously provided to a 
PHA, based upon a determination that 
the PHA has failed to comply with the 
requirements of the development pro-
gram. 

(g) Right to appeal. Before taking any 
of the actions described in paragraph 
(f) of this section, HUD shall notify the 
PHA and give it an opportunity, within 
a prescribed period of time, to present 
any arguments or additional facts and 
data concerning the proposed action. 

[61 FR 38021, July 22, 1996] 

Subpart F—Public/Private Partner-
ships for the Mixed Finance 
Development of Public Hous-
ing Units 

SOURCE: 61 FR 19714, May 2, 1996, unless 
otherwise noted. 

§ 941.600 Purpose. 

(a)(1) This subpart authorizes a PHA 
to use a combination of private financ-
ing and public housing development 
funds to develop public housing units, 
and is designed to enable PHAs and 
their partners to structure trans-
actions that make use of private and/or 
public sources of financing. Many po-
tential scenarios for ownership and 
transaction structures exist, ranging 
from the PHA or its partner(s) holding 
no ownership interest, a partial owner-
ship interest, or 100 percent of the own-
ership interest of the public housing 
units that are to be developed. PHAs 
and/or their partner(s) may choose to 
enter into a partnership or other con-
tractual arrangement with a third- 
party entity for the mixed-finance de-
velopment and/or ownership of public 
housing units. If this entity has pri-
mary responsibility along with the 
PHA for the development of these 
units, it is referred to for purposes of 
this subpart as the PHA’s ‘‘partner.’’ 
The entity that ultimately owns the 
public housing units, whether or not 
the PHA retains an ownership interest, 
is referred to as the ‘‘owner entity.’’ 
The resulting ‘‘mixed-finance’’ develop-
ments may consist of 100 percent public 
housing units, or may consist of public 
housing and non-public housing units. 

(2) This subpart sets forth the re-
quirements that must be met by the 
PHA and its partner(s) before HUD can 
approve a proposal for mixed-finance 
development, and also sets forth con-
tinuing requirements that apply 
throughout the development and oper-
ation of the development by the owner 
entity. 

(b) Under this subpart, public hous-
ing units that are built in a mixed-fi-
nance development must be com-
parable in size, location, external ap-
pearance, and distribution to the non- 
public housing units within the devel-
opment. 
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