§954.306

based assistance under this section
must meet the performance require-
ments and acceptability criteria set
forth in §882.109 of this title.

(h) Use of section 8 assistance. In any
case where assistance under section 8
of the United States Housing Act of
1937 becomes available to a grantee, re-
cipients of tenant-based rental assist-
ance under this part will qualify for
tenant selection preferences to the
same extent as when they received the
tenant-based rental assistance under
this part.

(i) Security deposits. (1) A grantee may
use HOME funds provided for tenant-
based rental assistance to provide
loans or grants to very low- and low-in-
come families for security deposits for
rental of dwelling units whether or not
the grantee provides any other tenant-
based rental assistance under this sec-
tion.

(2) The relevant tribe, State or local
definition of ‘‘security deposit’ in the
jurisdiction where the unit is located is
applicable for the purposes of this part,
except that the amount of HOME funds
that may be provided for a security de-
posit may not exceed the equivalent of
two month’s rent for the unit.

(3) Only the prospective tenant may
apply for HOME security deposit as-
sistance, although the grantee may pay
the funds directly to the tenant or to
the landlord.

(4) The lease between a tenant and an
owner of rental housing for which
HOME security deposit assistance is
provided must comply with the re-
quirements of §954.402.

(5) HOME funds for security deposits
may be provided as a grant or a loan. If
they are provided as a loan, the provi-
sions at §954.501 for repayment of
HOME investments apply.

§954.306 Rental housing: qualification
as affordable housing and income
targeting.

(a) Rent limitation. A rental housing
project (including the non-owner-occu-
pied units in housing purchased with
HOME funds in accordance with
§954.306) qualifies as affordable housing
under this part only if the project:

(1) Bears rents not greater than the
lesser of—
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(i) The section 8 fair market rent for
existing housing for comparable units
in the area as established by HUD
under §888.111 of this title, less the
monthly allowance for the utilities and
services (excluding telephone and cable
TV) to be paid by the tenant; or

(if) A rent that does not exceed 30
percent of the adjusted income of a
family whose gross income equals 65
percent of the median income for the
area, as determined by HUD, with ad-
justment for number of bedrooms in
the unit, except that HUD may estab-
lish income ceilings higher or lower
than 65 percent of the median for the
area on the basis of HUD’s findings
that such variations are necessary be-
cause of prevailing levels of construc-
tion costs or section 8 fair market
rents, or unusually high or low family
incomes. In determining the maximum
monthly rent that may be charged for
a unit that is subject to this limita-
tion, the owner or grantee must sub-
tract a monthly allowance for any util-
ities and services (excluding telephone
and cable TV) to be paid by the tenant.
HUD will provide average occupancy
costs per unit and adjusted income as-
sumptions to be used in calculating the
maximum rent allowed under this
paragraph (a)(1)(ii) of this section;

(2) Has, in the case of projects with
three or more rental units, not less
than 20 percent of the units—

(i) Occupied by very low-income fam-
ilies who pay as a contribution toward
rent (excluding any Federal, State, or
tribal rental subsidy provided on behalf
of the family) not more than 30 percent
of the family’s monthly adjusted in-
come as determined by HUD. To obtain
the maximum monthly rent that may
be charged for a unit that is subject to
this limitation, the owner or grantee
multiplies the annual adjusted income
of the tenant family by 30 percent and
divides by 12 and, if applicable, sub-
tracts a monthly allowance for the
utilities and services (excluding tele-
phone and cable TV) to be paid by the
tenant; or

(if) Occupied by very low-income
families and bearing rents not greater
than 30 percent of the gross income of
a family whose income equals 50 per-
cent of the median income for the area,
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as determined by HUD, with adjust-
ment for smaller and larger families,
except that HUD may establish income
ceilings higher or lower than 50 percent
of the median for the area on the basis
of HUD’s findings that such variations
are necessary because of prevailing lev-
els of construction costs or section 8
fair market rents, or unusually high or
low family incomes. In determining the
maximum monthly rent that may be
charged for a unit that is subject to
this limitation, the owner or grantee
must subtract a monthly allowance for
any utilities and services (excluding
telephone and cable TV) to be paid by
the tenant. HUD will provide average
occupancy per unit assumptions to be
used in calculating the maximum rent
allowed under paragraph (a)(2)(ii) of
this section;

(3) Is occupied only by households
that qualify as low-income families;

(4) Is not refused for leasing to a
holder of a certificate of family partici-
pation under 24 CFR part 882 (rental
certificate program) or a rental vouch-
er under 24 CFR part 887 (rental vouch-
er program) or to the holder of a com-
parable document evidencing participa-
tion in a HOME tenant-based assist-
ance program because of the status of
the prospective tenant as a holder of
such certificate of family participa-
tion, rental voucher, or comparable
HOME tenant-based assistance docu-
ment; and

(5) Will remain affordable without re-
gard to the term of any mortgage or
the transfer of ownership, pursuant to
deed restrictions, covenants running
with the land, or other mechanisms ap-
proved by HUD, for not less than the
appropriate period, beginning after
project completion, as specified in the
following table, except that the afford-
ability restrictions may terminate
upon foreclosure or transfer in lieu of
foreclosure. The tribe may use pur-
chase options, rights of first refusal or
other preemptive rights to purchase
the housing before foreclosure or deed
in lieu of foreclosure to preserve af-
fordability. The affordability restric-
tions shall be revived according to the
original terms if, during the afford-
ability period, the owner of record be-
fore the foreclosure, or deed in lieu of
foreclosure, or any entity that includes

§954.306

the former owner or those with whom
the former owner has or had family of
business ties, obtains an ownership in-
terest in the project or property.

Min_in:jun;
. eriod 0
Activity af?ordability
in years
Rehabilitation or acquisition of existing housing
per unit amount of HOME funds: Under
$15,000 .. 5
$15,000 t0 $40,000 ....ccoovoivireriireiiiiiieieeeee 10
Over $40,000 15
New construction or acquisition of newly con-
structed housiNg ........cceoeveririciicicseeeee 20

(b) Rent schedule and utility allow-
ances. The grantee must review and ap-
prove rents proposed by the owner for
units with “flat rents,” i.e., units sub-
ject to the maximum rent limitations
in paragraphs (a)(1)(i), (a)(1)(ii), or
(a)(2)(ii) of this section, and, if applica-
ble, must review and approve, for all
units subject to the maximum rent
limitations paragraph (a) of this sec-
tion, the monthly allowances, proposed
by the owner, for utilities and services
to be paid by the tenant. The owner
must reexamine the income of each
tenant household living in lower in-
come units at least annually. The max-
imum monthly rent must be recal-
culated by the owner and reviewed and
approved by the grantee annually, and
may change as changes in the applica-
ble gross rent amounts, the income ad-
justments, or the monthly allowance
for utilities and services warrant. Any
increase in rents for low-income units
is subject to the provisions of out-
standing leases; in any event, the
owner must provide tenants of those
units not less than 30 days prior writ-
ten notice before implementing any in-
crease in rents.

(c) Increases in tenant income. Rental
housing qualifies as affordable housing
despite a temporary noncompliance
with paragraphs (a)(2) or (a)(3) of this
section, if the noncompliance is caused
by increases in the incomes of existing
tenants and if actions satisfactory to
HUD are being taken to ensure that all
vacancies are filled in accordance with
this section until the noncompliance is
corrected. Tenants who no longer qual-
ify as low-income families must pay as
rent the lesser of the amount payable
by the tenant under tribal, State or
local law or 30 percent of the family’s
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§954.307

adjusted monthly income, as recer-
tified annually. The preceding sentence
shall not apply with respect to funds
made available under this part for
units that have been allocated a low-
income housing tax credit by a housing
credit agency pursuant to section 42 of
the Internal Revenue Code 1986 (26
U.S.C. 7805).

(d) Adjustment of qualifying rent. HUD
may adjust the qualifying rent estab-
lished for a project under paragraph
(a)(1) of this section, only if HUD finds
that an adjustment is necessary to sup-
port the continued financial viability
of the project and only by an amount
that HUD determines is necessary to
maintain continued financial viability
of the project. HUD expects that this
authority will be used sparingly. Ad-
justments in section 8 fair market
rents and in median income over time
should help maintain the financial via-
bility of a project within the qualifying
rent standard in paragraph (a)(1) of
this section. Regardless of changes in
fair market rents and in median in-
come over time, the qualifying rents
are not required to be lower than the
HOME rent for the project in effect at
the time of project commitment.

§954.307 Homeownership:
tion as affordable housing.

qualifica-

(a) Purchase with or without rehabilita-
tion. Housing that is for purchase by a
family qualifies as affordable housing
only if the housing: (1)(i) Has an initial
purchase price that does not exceed
95% of the median purchase price for
the type of single family housing (1- to
4-family residence, condominium unit,
cooperative unit, combination manu-
factured home and lot, or manufac-
tured home lot) for the area as deter-
mined by HUD, and which may be ap-
pealed in accordance with 24 CFR
203.18b; and

(if) Has an estimated appraised value
at acquisition, if standard, or after any
repair needed to meet property stand-
ards in §954.401, that does not exceed
the Ilimit described in paragraph
(a)(2)(i) of this section.

(2) Is the principal residence of an
owner whose family qualifies as a low-
income family at the time of purchase;
and
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(3) Is subject—for minimum periods
of: 5 years where the per unit amount
of HOME funds provided is less than
$15,000; 10 years where the per unit
amount of HOME funds provided is
$15,000 to $40,000; and 15 years where
the per unit amount of HOME funds
provided is greater than $40,000—to re-
sale restrictions, as described in para-
graph (a)(3)(i) of this section, or recap-
ture provisions, as described in para-
graph (a)(3)(ii) of this section, that are
established by the grantee and deter-
mined by HUD to be appropriate.

(i) Resale restrictions must make the
housing available for subsequent pur-
chase only to a low income family that
will use the property as its principal
residence; and

(A) Provide the owner with a fair re-
turn on investment, including any im-
provements; and

(B) Ensure that the housing will re-
main affordable, pursuant to deed re-
strictions, covenants running with the
land, or other similar mechanisms to
ensure affordability, to a reasonable
range of low-income homebuyers. The
affordability restrictions must termi-
nate upon occurrence of any of the fol-
lowing termination events: foreclosure,
transfer in lieu of foreclosure or assign-
ment of an FHA insured mortgage to
HUD. The grantee may use purchase
options, rights of first refusal or other
preemptive rights to purchase the
housing before foreclosure to preserve
affordability. The affordability restric-
tions shall be revived according to the
original terms if, during the original
affordability period, the owner of
record before the termination event re-
acquires title to the property.

(if) A grantee’s recapture provisions
must provide for the recapture of the
full HOME investment out of net pro-
ceeds, except as provided in paragraph
(@)(3)(i1)(B) of this section.

(A) Net proceeds means the sales
price minus loan repayment and clos-
ing costs.

(B) If the net proceeds are not suffi-
cient to recapture the full HOME in-
vestment plus enable the homeowner
to recover the amount of the home-
owner’s downpayment, principal pay-
ments, and any capital improvement
investment, the grantee’s recapture
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