
600 

24 CFR Ch. IX (4–1–05 Edition) § 982.309 

owner for unassisted tenants. The ten-
ant shall have the right to enforce the 
tenancy addendum against the owner, 
and the terms of the tenancy adden-
dum shall prevail over any other provi-
sions of the lease. 

(g) Changes in lease or rent. (1) If the 
tenant and the owner agree to any 
changes in the lease, such changes 
must be in writing, and the owner must 
immediately give the PHA a copy of 
such changes. The lease, including any 
changes, must be in accordance with 
the requirements of this section. 

(2) In the following cases, tenant- 
based assistance shall not be continued 
unless the PHA has approved a new 
tenancy in accordance with program 
requirements and has executed a new 
HAP contract with the owner: 

(i) If there are any changes in lease 
requirements governing tenant or 
owner responsibilities for utilities or 
appliances; 

(ii) If there are any changes in lease 
provisions governing the term of the 
lease; 

(iii) If the family moves to a new 
unit, even if the unit is in the same 
building or complex. 

(3) PHA approval of the tenancy, and 
execution of a new HAP contract, are 
not required for changes in the lease 
other than as specified in paragraph 
(g)(2) of this section. 

(4) The owner must notify the PHA of 
any changes in the amount of the rent 
to owner at least sixty days before any 
such changes go into effect, and any 
such changes shall be subject to rent 
reasonableness requirements (see 
§ 982.503). 

[64 FR 26645, May 14, 1999, as amended at 64 
FR 56913, Oct. 21, 1999] 

§ 982.309 Term of assisted tenancy. 

(a) Initial term of lease. (1) Except as 
provided in paragraph (a)(2) of this sec-
tion, the initial lease term must be for 
at least one year. 

(2) The PHA may approve a shorter 
initial lease term if the PHA deter-
mines that: 

(i) Such shorter term would improve 
housing opportunities for the tenant; 
and 

(ii) Such shorter term is the pre-
vailing local market practice. 

(3) During the initial term of the 
lease, the owner may not raise the rent 
to owner. 

(4) The PHA may execute the HAP 
contract even if there is less than one 
year remaining from the beginning of 
the initial lease term to the end of the 
last expiring funding increment under 
the consolidated ACC. 

(b) Term of HAP contract. (1) The term 
of the HAP contract begins on the first 
day of the lease term and ends on the 
last day of the lease term. 

(2) The HAP contract terminates if 
any of the following occurs: 

(i) The lease is terminated by the 
owner or the tenant; 

(ii) The PHA terminates the HAP 
contract; or 

(iii) The PHA terminates assistance 
for the family. 

(c) Family responsibility. (1) If the fam-
ily terminates the lease on notice to 
the owner, the family must give the 
PHA a copy of the notice of termi-
nation at the same time. Failure to do 
this is a breach of family obligations 
under the program. 

(2) The family must notify the PHA 
and the owner before the family moves 
out of the unit. Failure to do this is a 
breach of family obligations under the 
program. 

[64 FR 26645, May 14, 1999] 

§ 982.310 Owner termination of ten-
ancy. 

(a) Grounds. During the term of the 
lease, the owner may not terminate the 
tenancy except on the following 
grounds: 

(1) Serious violation (including but 
not limited to failure to pay rent or 
other amounts due under the lease) or 
repeated violation of the terms and 
conditions of the lease; 

(2) Violation of federal, State, or 
local law that imposes obligations on 
the tenant in connection with the oc-
cupancy or use of the premises; or 

(3) Other good cause. 
(b) Nonpayment by PHA: Not grounds 

for termination of tenancy. (1) The fam-
ily is not responsible for payment of 
the portion of the rent to owner cov-
ered by the housing assistance pay-
ment under the HAP contract between 
the owner and the PHA. 
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(2) The PHA failure to pay the hous-
ing assistance payment to the owner is 
not a violation of the lease between the 
tenant and the owner. During the term 
of the lease the owner may not termi-
nate the tenancy of the family for non-
payment of the PHA housing assist-
ance payment. 

(c) Criminal activity. (1) Evicting drug 
criminals due to drug crime on or near the 
premises. The lease must provide that 
drug-related criminal activity engaged 
in, on or near the premises by any ten-
ant, household member, or guest, or 
such activity engaged in on the prem-
ises by any other person under the ten-
ant’s control, is grounds for the owner 
to terminate tenancy. In addition, the 
lease must provide that the owner may 
evict a family when the owner deter-
mines that a household member is ille-
gally using a drug or when the owner 
determines that a pattern of illegal use 
of a drug interferes with the health, 
safety, or right to peaceful enjoyment 
of the premises by other residents. 

(2) Evicting other criminals. (i) Threat 
to other residents. The lease must pro-
vide that the owner may terminate 
tenancy for any of the following types 
of criminal activity by a covered per-
son: 

(A) Any criminal activity that 
threatens the health, safety, or right 
to peaceful enjoyment of the premises 
by other residents (including property 
management staff residing on the 
premises); 

(B) Any criminal activity that 
threatens the health, safety, or right 
to peaceful enjoyment of their resi-
dences by persons residing in the im-
mediate vicinity of the premises; or 

(C) Any violent criminal activity on 
or near the premises by a tenant, 
household member, or guest, or any 
such activity on the premises by any 
other person under the tenant’s con-
trol. 

(ii) Fugitive felon or parole violator. 
The lease must provide that the owner 
may terminate the tenancy if a tenant 
is: 

(A) Fleeing to avoid prosecution, or 
custody or confinement after convic-
tion, for a crime, or attempt to commit 
a crime, that is a felony under the laws 
of the place from which the individual 
flees, or that, in the case of the State 

of New Jersey, is a high misdemeanor; 
or 

(B) Violating a condition of proba-
tion or parole imposed under Federal 
or State law. 

(3) Evidence of criminal activity. The 
owner may terminate tenancy and 
evict by judicial action a family for 
criminal activity by a covered person 
in accordance with this section if the 
owner determines that the covered per-
son has engaged in the criminal activ-
ity, regardless of whether the covered 
person has been arrested or convicted 
for such activity and without satis-
fying the standard of proof used for a 
criminal conviction. (See part 5, sub-
part J, of this title for provisions con-
cerning access to criminal records.) 

(d) Other good cause. (1) ‘‘Other good 
cause’’ for termination of tenancy by 
the owner may include, but is not lim-
ited to, any of the following examples: 

(i) Failure by the family to accept 
the offer of a new lease or revision; 

(ii) A family history of disturbance of 
neighbors or destruction of property, 
or of living or housekeeping habits re-
sulting in damage to the unit or prem-
ises; 

(iii) The owner’s desire to use the 
unit for personal or family use, or for a 
purpose other than as a residential 
rental unit; or 

(iv) A business or economic reason 
for termination of the tenancy (such as 
sale of the property, renovation of the 
unit, or desire to lease the unit at a 
higher rental). 

(2) During the initial lease term, the 
owner may not terminate the tenancy 
for ‘‘other good cause’’, unless the 
owner is terminating the tenancy be-
cause of something the family did or 
failed to do. For example, during this 
period, the owner may not terminate 
the tenancy for ‘‘other good cause’’ 
based on any of the following grounds: 
failure by the family to accept the 
offer of a new lease or revision; the 
owner’s desire to use the unit for per-
sonal or family use, or for a purpose 
other than as a residential rental unit; 
or a business or economic reason for 
termination of the tenancy (see para-
graph (d)(1)(iv) of this section). 

(e) Owner notice—(1) Notice of grounds. 
(i) The owner must give the tenant a 

written notice that specifies the 
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grounds for termination of tenancy 
during the term of the lease. The ten-
ancy does not terminate before the 
owner has given this notice, and the 
notice must be given at or before com-
mencement of the eviction action. 

(ii) The notice of grounds may be in-
cluded in, or may be combined with, 
any owner eviction notice to the ten-
ant. 

(2) Eviction notice. (i) Owner eviction 
notice means a notice to vacate, or a 
complaint or other initial pleading 
used under State or local law to com-
mence an eviction action. 

(ii) The owner must give the PHA a 
copy of any owner eviction notice to 
the tenant. 

(f) Eviction by court action. The owner 
may only evict the tenant from the 
unit by instituting a court action. 

(g) Regulations not applicable. 24 CFR 
part 247 (concerning evictions from cer-
tain subsidized and HUD-owned 
projects) does not apply to a tenancy 
assisted under this part 982. 

(h) Termination of tenancy decisions.— 
(1) General. If the law and regulation 
permit the owner to take an action but 
do not require action to be taken, the 
owner may take or not take the action 
in accordance with the owner’s stand-
ards for eviction. The owner may con-
sider all of the circumstances relevant 
to a particular eviction case, such as: 

(i) The seriousness of the offending 
action; 

(ii) The effect on the community of 
denial or termination or the failure of 
the owner to take such action; 

(iii) The extent of participation by 
the leaseholder in the offending action; 

(iv) The effect of denial of admission 
or termination of tenancy on house-
hold members not involved in the of-
fending activity; 

(v) The demand for assisted housing 
by families who will adhere to lease re-
sponsibilities; 

(vi) The extent to which the lease-
holder has shown personal responsi-
bility and taken all reasonable steps to 
prevent or mitigate the offending ac-
tion; 

(vii) The effect of the owner’s action 
on the integrity of the program. 

(2) Exclusion of culpable household 
member. The owner may require a ten-
ant to exclude a household member in 

order to continue to reside in the as-
sisted unit, where that household mem-
ber has participated in or been culpable 
for action or failure to act that war-
rants termination. 

(3) Consideration of rehabilitation. In 
determining whether to terminate ten-
ancy for illegal use of drugs or alcohol 
abuse by a household member who is 
no longer engaged in such behavior, the 
owner may consider whether such 
household member is participating in 
or has successfully completed a super-
vised drug or alcohol rehabilitation 
program, or has otherwise been reha-
bilitated successfully (42 U.S.C. 13661). 
For this purpose, the owner may re-
quire the tenant to submit evidence of 
the household member’s current par-
ticipation in, or successful completion 
of, a supervised drug or alcohol reha-
bilitation program or evidence of oth-
erwise having been rehabilitated suc-
cessfully. 

(4) Nondiscrimination limitation. The 
owner’s termination of assistance ac-
tions must be consistent with fair 
housing and equal opportunity provi-
sions of § 5.105 of this title. 

(Approved by the Office of Management and 
Budget under control number 2577–0169) 

[60 FR 34695, July 3, 1995, as amended at 60 
FR 45661, Sept. 1, 1995; 64 FR 26645, May 14, 
1999; 64 FR 56913, Oct. 21, 1999; 66 FR 28804, 
May 24, 2001] 

§ 982.311 When assistance is paid. 

(a) Payments under HAP contract. 
Housing assistance payments are paid 
to the owner in accordance with the 
terms of the HAP contract. Housing as-
sistance payments may only be paid to 
the owner during the lease term, and 
while the family is residing in the unit. 

(b) Termination of payment: When 
owner terminates the lease. Housing as-
sistance payments terminate when the 
lease is terminated by the owner in ac-
cordance with the lease. However, if 
the owner has commenced the process 
to evict the tenant, and if the family 
continues to reside in the unit, the 
PHA must continue to make housing 
assistance payments to the owner in 
accordance with the HAP contract 
until the owner has obtained a court 
judgment or other process allowing the 
owner to evict the tenant. The HA may 
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