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shall use its FY 2000 AEL for purposes 
of FY 2001 subsidy determinations 
under the Operating Fund Formula. 

(iv) If the PHA’s FY 2000 AEL is greater 
than 85% of its FHAEL. If the PHA’s FY 
2000 AEL is greater than 85% of its 
FHAEL, the PHA shall use 98.64% of its 
FY 2000 AEL for purposes of calcu-
lating its FY 2001 subsidy determina-
tions under the Operating Fund For-
mula. 

(v) Inapplicability of AEL reduction to 
certain PHAs. The AEL reduction de-
scribed in paragraph (e)(4)(iv) of this 
section does not apply to the PHAs of 
the Virgin Islands, Puerto Rico, Guam 
and Alaska. These PHAs will use their 
FY 2000 AELs for purposes of FY 2001 
subsidy determinations, regardless of 
whether the PHA’s AEL is greater than 
85% of its FHAEL. 

(vi) Cap on AEL value reduction. In no 
instance shall a PHA subject to an 
AEL reduction, reduce the FY 2000 AEL 
value used in calculating its FY 2001 
AEL for purposes of operating subsidy 
determinations to a value less than 
85% of its FHAEL. 

(f) Flood insurance adjustment for FY 
2001. To simplify the calculation of op-
erating subsidy, the AEL computation 
for the PHA’s fiscal year beginning in 
2001 will include an additional step fol-
lowing the determination made in ac-
cordance with paragraphs (a) through 
(e) of this section: the AEL per unit 
month derived in accordance with 
those paragraphs is to be adjusted by 
adding the flood insurance charge per 
unit month, as reflected in the last 
HUD approved subsidy calculation for 
FY 2000. This adjustment is a one-time 
permanent adjustment made only in 
FY 2001. However, if the flood map is 
revised at a future date, HUD will ad-
just the AEL for the affected PHAs in 
accordance with this paragraph. 

§ 990.106 Transition funding for exces-
sively high-cost PHAs. 

(a) Eligibility. If a PHA’s Base Year 
Expense Level exceeds its AEL for any 
budget year under the Operating Fund 
Formula, the PHA may be eligible for 
Transition Funding. 

(b) Amounts. Transition Funding 
shall be an amount not to exceed the 
difference between the Base Year Ex-
pense Level and the AEL for the Re-

quested Budget Year, multiplied by the 
number of Unit Months Available. 

(c) Reduction in transition funding. 
HUD shall have the right to dis-
continue payment of all or part of the 
Transition Funding in the event HUD 
at any time determines that the PHA 
has not achieved a satisfactory level of 
management efficiency, or is not mak-
ing efforts satisfactory to HUD to im-
prove its management performance. 

§ 990.107 Computation of utilities ex-
pense level. 

(a) Computation of the utilities expense 
level. The PHA’s Utilities Expense 
Level for the requested Budget Year 
shall be computed by multiplying the 
Allowable Utilities Consumption Level 
(AUCL) per unit per month for each 
utility, determined as provided in para-
graph (c) of this section, by the pro-
jected utility rate determined as pro-
vided in paragraph (b) of this section. 

(b) Utilities rates. (1) The current ap-
plicable rates, with consideration of 
adjustments and pass-throughs, in ef-
fect at the time the Operating Budget 
is submitted to HUD will be used as the 
utilities rates for the Requested Budg-
et Year, except that, when the appro-
priate utility commission has, prior to 
the date of submission of the Operating 
Budget to HUD, approved and pub-
lished rate changes to be applicable 
during the Requested Budget Year, the 
future approved rates may be used as 
the utilities rates for the entire Re-
quested Budget Year. 

(2) If a PHA takes action, such as 
wellhead purchase of natural gas, or 
administrative appeals or legal action 
beyond normal public participation in 
rate-making proceedings to reduce the 
rate it pays for utilities (including 
water, fuel oil, electricity, and gas), 
then the PHA will be permitted to re-
tain one-half of the cost savings during 
the first 12 months attributable to its 
actions. Upon determination that the 
action was cost-effective in the first 
year, the PHA may be permitted to re-
tain one-half the annual cost savings, 
if the actions continue to be cost-effec-
tive. See also paragraph (e) of this sec-
tion and § 990.110(b). 
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(c) Computation of Allowable Utilities 
Consumption Level. The Allowable Utili-
ties Consumption Level used to com-
pute the Utilities Expense Level of 
PHAs for the Requested Budget Year 
generally will be based on the avail-
ability of consumption data. For 
project utilities where consumption 
data are available for the entire Roll-
ing Base Period, the computation will 
be in accordance with paragraph (c)(1) 
of this section. Where data are not 
available for the entire period, the 
computation will be in accordance with 
paragraph (c)(2) of this section, unless 
the project is a new project, in which 
case the computation will be in accord-
ance with paragraph (c)(3) of this sec-
tion. For a project where the PHA has 
taken special energy conservation 
measures that qualify for special treat-
ment in accordance with paragraph 
(f)(1) of this section, the computation 
of the Allowable Utilities Consumption 
Level may be made in accordance with 
paragraph (c)(4) of this section. The 
AUCL for all of a PHA’s projects is the 
sum of the amounts determined using 
all of these subparagraphs, as appro-
priate. 

(1) Rolling Base Period System. (i) For 
project utilities with consumption data 
for the entire Rolling Base Period, the 
AUCL is the average amount consumed 
per unit per month during the Rolling 
Base Period adjusted in accordance 
with paragraph (d) of this section. The 
PHA shall determine the average 
amount of each of the utilities con-
sumed during the Rolling Base period 
(i.e., the 36-month period ending 12 
months prior to the first day of the Re-
quested Budget Year). 

(ii) An example of a rolling base is as 
follows: 

PHA fiscal year (affected fiscal year) Rolling base period 

Beginning Ending Begins Ends 

1–1–01 ..... 12–31–01 (1st year) ...... 1–1–97 12–31–99 
1–1–02 ..... 12–31–02 (2nd year) ..... 1–1–98 12–31–00 

(2) Alternative method where data is not 
available for the entire Rolling Base Pe-
riod. (i) If the PHA has not maintained 
or cannot recapture consumption data 
regarding a particular utility from its 
records for the whole Rolling Base Pe-
riod mentioned in paragraph (c)(1) of 
this section, it shall submit consump-

tion data for that utility for the last 24 
months of its Rolling Base Period to 
the HUD Field Office for approval. If 
this is not possible, it shall submit con-
sumption data for the last 12 months of 
its Rolling Base Period. The PHA also 
shall submit a written explanation of 
the reasons that data for the whole 
Rolling Base Period is unavailable. 

(ii) In those cases where a PHA has 
not maintained or cannot recapture 
consumption data for a utility for the 
entire Rolling Base Period, comparable 
consumption for the greatest of either 
36, 24, or 12 months, as needed, shall be 
used for the utility for which the data 
is lacking. The comparable consump-
tion shall be estimated based upon the 
consumption experienced during the 
Rolling Base Period of comparable 
project(s) with comparable utility de-
livery systems and occupancy. The use 
of actual and comparable consumption 
by each PHA, other than those PHAs 
defined as New Projects in paragraph 
(c)(3) of this section, will be deter-
mined by the availability of complete 
data for the entire 36-month Rolling 
Base Period. Appropriate utility con-
sumption records, satisfactory to HUD, 
shall be developed and maintained by 
all PHAs so that a 36-month rolling av-
erage utility consumption per unit per 
month under paragraph (c)(1) of this 
section can be determined. 

(iii) If a PHA cannot develop the con-
sumption data for the Rolling Base Pe-
riod or for 12 or 24 months of the Roll-
ing Base Period, either from its own 
project(s) data, or by using comparable 
consumption data the actual per unit 
per month (PUM) utility expenses stat-
ed in paragraph (d) of this section shall 
be used as the Utilities Expense Level. 

(3) Computation of Allowable Utilities 
Consumption Levels for New Projects. (i) 
A New Project, for the purpose of es-
tablishing the Rolling Base Period and 
the Utilities Expense Level, is defined 
as either: 

(A) A project which had not been in 
operation during at least 12 months of 
the Rolling Base Period, or a project 
which enters management after the 
Rolling Base Period and prior to the 
end of the Requested Budget Year; or 

(B) A project which during or after 
the Rolling Base Period, has experi-
enced conversion from one energy 

VerDate Aug<04>2004 13:23 Apr 25, 2005 Jkt 205080 PO 00000 Frm 00722 Fmt 8010 Sfmt 8010 Y:\SGML\205080.XXX 205080



713 

Office of the Assistant Secretary, HUD § 990.107 

source to another; interruptable serv-
ice; deprogrammed units; a switch from 
resident-purchased to PHA-supplied 
utilities; or a switch from PHA-sup-
plied to resident-purchased utilities. 

(ii) The actual consumption for New 
Projects shall be determined so as not 
to distort the Rolling Base Period in 
accordance with a method prescribed 
by HUD. 

(4) Freezing the Allowable Utilities Con-
sumption Level. (i) Notwithstanding the 
provisions of paragraphs (c)(1) and 
(c)(2) of this section, if a PHA under-
takes energy conservation measures 
that are approved by HUD under para-
graph (f) of this section, the Allowable 
Utilities Consumption Level for the 
project and the utilities involved may 
be frozen during the contract period. 
Before the AUCL is frozen, it must be 
adjusted to reflect any energy savings 
resulting from the use of any HUD 
funding. The AUCL is then frozen at 
the level calculated for the year during 
which the conservation measures ini-
tially will be implemented, as deter-
mined in accordance with paragraph (f) 
of this section. 

(ii) If the AUCL is frozen during the 
contract period, the annual three-year 
rolling base procedures for computing 
the AUCL shall be reactivated after the 
PHA satisfies the conditions of the 
contract. The three years of consump-
tion data to be used in calculating the 
AUCL after the end of the contract pe-
riod will be as follows: 

(A) First year: The energy consump-
tion during the year before the year in 
which the contract ended and the en-
ergy consumption for each of the two 
years before installation of the energy 
conservation improvements; 

(B) Second year: The energy consump-
tion during the year the contract 
ended, energy consumption during the 
year before the contract ended, and en-
ergy consumption during the year be-
fore installation of the energy con-
servation improvements; 

(C) Third year: The energy consump-
tion during the year after the contract 
ended, energy consumption during the 
year the contract ended, and energy 
consumption during the year before the 
contract ended. 

(d) Utilities expense level where con-
sumption data for the full Rolling Base 

Period is unavailable. If a PHA does not 
obtain the consumption data for the 
entire Rolling Base Period, or for 12 or 
24 months of the Rolling Base Period, 
either for its own project(s) or by using 
comparable consumption data as re-
quired in paragraph (c)(2) of this sec-
tion, it shall request HUD Field Office 
approval to use actual PUM utility ex-
penses. These expenses shall exclude 
Utilities Labor and Other Utilities Ex-
penses. The actual PUM utility ex-
penses shall be taken from the year- 
end Statement of Operating Receipts 
and Expenditures, Form HUD–52599, 
(Office of Management and Budget ap-
proval number 2577–0067) prepared for 
the PHA fiscal year which ended 12 
months prior to the beginning of the 
PHA Requested Budget Year (e.g., for a 
PHA fiscal year beginning January 1, 
2001, the PHA would use data from the 
fiscal year ended December 31, 1999). 
Subsequent adjustments will not be ap-
proved for a budget year for which the 
utility expense level is established 
based upon actual PUM utility ex-
penses. 

(e) Adjustments. PHAs shall request 
adjustments of Utilities Expense Lev-
els in accordance with § 990.110(b), 
which requires an adjustment based 
upon a comparison between actual ex-
perience and estimates of consumption 
and of utility rates. 

(f) Incentives for energy conservation 
improvements. If a PHA undertakes en-
ergy conservation measures (including 
those covering water, fuel oil, elec-
tricity, and gas) that are financed by 
an entity other than the Secretary, 
such as physical improvements fi-
nanced by a loan from a utility or gov-
ernmental entity, management of costs 
under a performance contract, or a 
shared savings agreement with a pri-
vate energy service company, the PHA 
may qualify for one of the two possible 
incentives under this part. For a PHA 
to qualify for these incentives, HUD 
approval must be obtained. Approval 
will be based upon a determination 
that payments under the contract can 
be funded from the reasonably antici-
pated energy cost savings, and the con-
tract period does not exceed 12 years. 

(1) If the contract allows the PHA’s 
payments to be dependent on the cost 
savings it realizes, the PHA must use 
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at least 50% of the cost savings to pay 
the contractor. With this type of con-
tract, the PHA may take advantage of 
a frozen AUCL under paragraph (c)(4) 
of this section, and it may use the full 
amount of the cost savings, as de-
scribed in § 990.110(b)(2)(ii). 

(2) If the contract does not allow the 
PHA’s payments to be dependent on 
the cost savings it realizes, then the 
AUCL will continue to be calculated in 
accordance with paragraphs (c)(1) 
through (c)(3) of this section, as appro-
priate; the PHA will be able to retain 
part of the cost savings, in accordance 
with § 990.110(b)(2)(i); and the PHA will 
qualify for additional operating sub-
sidy eligibility (above the amount 
based on the allowable expense level) 
to cover the cost of amortizing the cost 
of the energy conservation measures 
during the term of the contract, in ac-
cordance with § 990.110(c). 

§ 990.108 Other costs. 
(a) Cost of independent audits. (1) Eli-

gibility to receive operating subsidy 
for independent audits is considered 
separately from the Operating Fund 
Formula. However, the PHA shall not 
request, nor will HUD approve, an oper-
ating subsidy for the cost of an inde-
pendent audit if the audit has already 
been funded by subsidy in a prior year. 

(2) A PHA that is required by the Sin-
gle Audit Act (31 U.S.C. 7501–7507) (see 
24 CFR part 85) to conduct a regular 
independent audit may receive oper-
ating subsidy to cover the cost of the 
audit. The actual cost of an inde-
pendent audit, applicable to the oper-
ations of PHA-owned rental housing, is 
not included in the Allowable Expense 
Level, but it is allowed in full in com-
puting the amount of operating subsidy 
under § 990.104, above. 

(3) A PHA that is exempt from the 
audit requirements under the Single 
Audit Act (24 CFR part 85) may receive 
operating subsidy to offset the actual 
cost of an independent audit charge-
able to operations (after the End of the 
Initial Operating Period) if the PHA 
chooses to have an audit. 

(b)(1) Costs attributable to units that 
are approved for deprogramming and 
vacant may be eligible for inclusion, 
but must be limited to the minimum 
services and protection necessary to 

protect and preserve the units until the 
units are deprogrammed. Costs attrib-
utable to units temporarily unavail-
able for occupancy because the units 
are utilized for PHA-related activities 
are not eligible for inclusion. In deter-
mining operating subsidy calculations 
under the Operating Fund Formula, 
these units shall not be included in the 
calculation of Unit Months Available. 
Units approved for deprogramming 
shall be listed by the PHA, and sup-
porting documentation regarding di-
rect costs attributable to such units 
shall be included as a part of the Oper-
ating Fund Formula calculation in 
which the PHA requests operating sub-
sidy for these units. If the PHA re-
quires assistance in this matter, the 
PHA should contact the HUD Field Of-
fice. 

(2) Units approved for nondwelling 
use to promote economic self-suffi-
ciency services and anti-drug activities 
are eligible for operating subsidy under 
the conditions provided in this para-
graph (b)(2), and the costs attributable 
to these units are to be included in the 
operating budget. If a unit satisfies the 
conditions stated in paragraphs (b)(2)(i) 
through (v) of this section, it will be el-
igible for subsidy at the rate of the 
AEL for the number of months the unit 
is devoted to such use. Approval will be 
given for a period of no more than 3 
years. HUD may renew the approval to 
allow payments after that period only 
if the PHA can demonstrate that no 
other sources for paying the non-util-
ity operating costs of the unit are 
available. The conditions the unit must 
satisfy are: 

(i) The unit must be used for either 
economic self-sufficiency activities di-
rectly related to maximizing the num-
ber of employed residents or for anti- 
drug programs directly related to rid-
ding the development of illegal drugs 
and drug-related crime. The activities 
must be directed toward and for the 
benefit of residents of the development. 

(ii) The PHA must demonstrate that 
space for the service or program is not 
available elsewhere in the locality and 
that the space used is safe and suitable 
for its intended use or that the re-
sources are committed to make the 
space safe and suitable. 
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