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year contract. If required for the com-
pletion of the activities specified in the
original announcement, the position,
may with school board approval be ex-
tended for up to one additional year.
Temporary contracts may be termi-
nated at any time and this action is
not subject to approval or grievance
procedures.

(j) Waiver of Indian preference. Not-
withstanding any provision of the In-
dian preference laws, such laws shall
not apply in the case of any personnel
action within the purview of this sec-
tion respecting an application or em-
ployee not entitled to Indian pref-
erence if each tribal organization con-
cerned grants, in writing, a waiver of
the application of such laws with re-
spect to such personnel action, where
such a waiver is in writing deemed to
be a necessity by the tribal organiza-
tion, except that this shall in no way
relieve the Bureau of its responsibility
to issue timely and adequate announce-
ments and advertisements concerning
any such personnel action if it is in-
tended to fill a vacancy (no matter how
such vacancy is created). When a waiv-
er is granted, it shall apply only to
that particular position and as long as
the employee remains in that position.

(k) Prohibited reappointment. An edu-
cator who voluntarily terminates em-
ployment before the end of the school
term may not be appointed to another
Bureau education position before the
beginning of the following school term.
An educator will not be deemed to have
voluntarily terminated employment if
transferred elsewhere with the consent
of the local school or Agency boards.

(1) Contract renewals. The appropriate
school board shall be notified in writ-
ing by the school supervisor and/or
ASE or AEPA not less than 90 days be-
fore the end of the school term whether
or not an individual’s contract is rec-
ommended for renewal.

(1) If the school board disagrees with
the school supervisor’s or ASE’s or
AEPA’s recommendations, the board
will submit a formal, written certifi-
cation of its determinations to the
school supervisor or ASE or AEPA
within 25 days. If the board’s deter-
minations are not received within the
25 days, the school supervisor or ASE
or AEPA shall issue the 60 day notifi-
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cation of renewal or nonrenawal to the
individual as required under §38.8.

(2) When the school board submits its
determination within the 25 days and
determines that a contract will be re-
newed, or nonrenewed, the appropriate
official shall issue the required renewal
notice, or nonrenawal, or appeal the
determination of the school board to
the appropriate official who will make
a determination in accordance with the
appeal procedure is §38.7(a) of this part.
After the probationary period, if the
determination is that the contract will
not be renewed, the procedures speci-
fied in §38.8 shall apply.

§38.8 Nonrenewal of contract.

Where the determination is made
that an employee’s contract shall not
be renewed for the following year, the
following procedure will apply to those
employees who have completed three
full continuous school terms of service
under consecutive contract appoint-
ments and satisfactory performance in
the same or comparable education po-
sitions.

(a) The employee will be given a
written notice of the action and the
reasons thereof not less than 60 days
before the end of the school term.

(b) The employee will be given 10 cal-
endar days to request an informal hear-
ing before the appropriate official or
body. Upon request, the employee may
be given official time, not to exceed
eight hours, to prepare a written re-
sponse to the reason(s).

(c) If so requested, an informal hear-
ing shall be held within 30 calendar
days of receipt of the request.

(d) The appropriate official or body
will render a written determination
within seven calendar days after the
informal hearing.

(e) The employee has a right to re-
quest an administrative review by the
ASE or AEPA of the determination
within 10 calendar days of that deter-
mination. The ASE or AEPA then has
20 calendar days to render a final deci-
sion. Where the employee is the super-
visor of the school or an agency edu-
cation employee, any appeal of the
ASE or AEPA would be addressed to
the Director for a decision. If the Di-
rector or ASE’s or AEPA’s decision
overturns the appropriate official or
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bodies determination, the appropriate
official or body will be notified of the
reasons in writing. Failure by the Di-
rector or ASE or AEPA to act within
the 20 days will sustain the determina-
tion. This completes the administra-
tive appeal process.

(f) Failure of any of the parties to
meet the requirements of the above
procedures will serve to negate the par-
ticular action sought by the negligent
party.

(g) Those employees with less than
three full continuous school terms of
consecutive contract appointments are
serving a probationary period. Non-
renewal of his/her contract will be con-
sidered a continuation of the exam-
ining process. This action cannot be
appealed or grieved.

(h) Independent of the procedures
outlined in this section, the school su-
pervisor or ASE or AEPA, for applica-
ble positions, shall be required to sub-
mit to the ASE or AEPA or appro-
priate higher authority all nonrenewal
actions. Within 60 days, the ASE or
AEPA shall review the nonrenewal ac-
tions and may overturn the determina-
tion of nonrenewal. In the event that
the ASE or AEPA makes a decision to
overturn the school board determina-
tion, the ASE or AEPA shall notify the
school board in writing of his/her rea-
sons for doing so.

(i) No more than the substantial
standard of evidence shall be required
to sustain the nonrenewal.

(j) A procedural error shall not be
grounds for overturning a determina-
tion of nonrenewal unless the employee
shows harmful error in the application
of the Agency’s procedures in arriving
at such a decision. For purposes of this
section, ‘‘harmful error’” means error
by the Agency in the application of its
procedures which, in the absence or
cure of the error, might have caused
the Agency to reach a conclusion dif-
ferent than the one reached. The bur-
den is upon the appellant to show that
based upon the record as a whole, the
error was harmful. i.e., caused substan-
tial harm or prejudice to his/her rights.

(k) Nonrenewal of a contract is not
discharge and will not follow the dis-
charge procedures.

25 CFR Ch. | (4-1-05 Edition)

§38.9 Discharge of educators.

(a) Discharge for cause. Educators cov-
ered under the provision of this section
are excluded from coverage under b
U.S.C. 7511 and 4303. In order to provide
due process for educators, the Director
shall publish in 62 BIAM representative
conditions that could result in the dis-
charge of educators for cause and pro-
cedures to be followed in discharge
cases.

(b) Discharge for inadequate perform-
ance. Action to remove educators for
inadequate performance will be taken
for failure to meet performance stand-
ards established under 5 U.S.C. 4302.
Performance standards for all edu-
cators will include, among others, lack
of student achievement. Willful failure
to exercise properly assigned super-
visory responsibilities by supervisors
shall also be cause for discharge.

(c) Other discharge. The Director shall
publish in 62 BIAM a description of the
budgetary and programmatic condi-
tions that may result in the discharge
of educators for other than cause dur-
ing the school term. The individual’s
personnel record will clearly reflect
that the action taken is based upon
budgetary or programmatic restraints
and is not a reflection on the employ-
ee’s performance.

(d) Procedures for discharge for cause.
The Director shall publish in 62 BIAM
the procedural steps to be followed by
school supervisors, ASE’s, and AEPA’s
in discharge for cause cases. These pro-
cedures shall provide (among other
things) for the following:

(1) The educator to be discharged
shall receive a written notice of the
proposal, specifying the causes or com-
plaints upon which the proposal is
based, not less than 30 calendar days
before the discharge. However, this
shall not prohibit the exclusion of the
individual from the education facility
in cases where exclusion is required for
the safety of the students or the or-
derly operation of the facility.

(2) A reasonable time, but not less
than 10 calendar days, will be allotted
for the individual to make written and/
or oral responses to the charge.

(3) An opportunity will be afforded
the individual to review the material
relied upon to support the charge.
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