§42.4

hair, so long as the symbolic expres-
sion does not unreasonably and in fact
disrupt the educational process or en-
danger the health and safety of the stu-
dent or others.

(f) The right to freedom of the press,
except where material in student publi-
cations is libelous, slanderous, or ob-
scene.

(g) The right to peaceably assemble
and to petition the redress of griev-
ances.

(h) The right to freedom from dis-
crimination.

(i) The right to due process. Every
student is entitled to due process in
every instance of disciplinary action
for alleged violation of school regula-
tions for which the student may be
subjected to penalties of suspension,
expulsion, or transfer.

§42.4 Due process.

Due process shall include:

(a) Written notice of charges within a
reasonable time prior to a hearing. No-
tice of the charges shall include ref-
erence to the regulation allegedly vio-
lated, the facts alleged to constitute
the violation, and notice of access to
all statements of persons relating to
the charge and to those parts of the
student’s school record which will be
considered in rendering a disciplinary
decision.

(b) A fair and impartial hearing prior
to the imposition of disciplinary action
absent the actual existence of an emer-
gency situation seriously and imme-
diately endangering the health or safe-
ty of the student or others. In an emer-
gency situation the official may im-
pose disciplinary action not to exceed a
temporary suspension, but shall imme-
diately thereafter report in writing the
facts (not conclusions) giving rise to
the emergency and shall afford the stu-
dent a hearing which fully comports
with due process, as set forth herein, as
soon as practicable thereafter.

(c) The right to have present at the
hearing the student’s parent(s) or
guardian(s) (or their designee) and to
be represented by lay or legal counsel
of the student’s choice. Private attor-
ney’s fees are to be borne by the stu-
dent.

(d) The right to produce, and have
produced, witnesses on the student’s
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behalf and to confront and examine all
witnesses.

(e) The right to a record of hearings
of disciplinary actions, including writ-
ten findings of fact and conclusions in
all cases of disciplinary action.

(f) The right to administrative review
and appeal.

(g) The student shall not be com-
pelled to testify against himself.

(h) The right to have allegations of
misconduct and information pertaining
thereto expunged from the student’s
school record in the event the student
is found not guilty of the charges.

§42.5 Application to schools under Bu-
reau contract.

Non-Bureau of Indian Affairs schools
which are funded under contract with
the Bureau of Indian Affairs must also
recognize these student rights.

PART 43—MAINTENANCE AND
CONTROL OF STUDENT RECORDS
IN BUREAU SCHOOLS

Sec.
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43.3
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43.6
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43.13
43.14

Purpose and scope.
Definitions.
Student rights.
Annual notification of rights.
Access to records.
Limitations on access.
Access rights.
Destruction of records.
Procedures for granting access.
Right to challenge.
Informal proceedings.
Right to a hearing.
Right of appeal.
Consent.
43.15 Content of consent.
43.16 Copy to be provided to parents or eli-
gible students.
43.17 Release of information for health or
safety emergencies.
43.18 Record of access.
43.19 Transfer of information by third par-
ties.
43.20 Directory information.
43.21 Standards for collection and mainte-
nance of student records.
43.22 Assuring integrity of records.
43.23 Conduct of employees.
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