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hair, so long as the symbolic expres-
sion does not unreasonably and in fact 
disrupt the educational process or en-
danger the health and safety of the stu-
dent or others. 

(f) The right to freedom of the press, 
except where material in student publi-
cations is libelous, slanderous, or ob-
scene. 

(g) The right to peaceably assemble 
and to petition the redress of griev-
ances. 

(h) The right to freedom from dis-
crimination. 

(i) The right to due process. Every 
student is entitled to due process in 
every instance of disciplinary action 
for alleged violation of school regula-
tions for which the student may be 
subjected to penalties of suspension, 
expulsion, or transfer. 

§ 42.4 Due process. 
Due process shall include: 
(a) Written notice of charges within a 

reasonable time prior to a hearing. No-
tice of the charges shall include ref-
erence to the regulation allegedly vio-
lated, the facts alleged to constitute 
the violation, and notice of access to 
all statements of persons relating to 
the charge and to those parts of the 
student’s school record which will be 
considered in rendering a disciplinary 
decision. 

(b) A fair and impartial hearing prior 
to the imposition of disciplinary action 
absent the actual existence of an emer-
gency situation seriously and imme-
diately endangering the health or safe-
ty of the student or others. In an emer-
gency situation the official may im-
pose disciplinary action not to exceed a 
temporary suspension, but shall imme-
diately thereafter report in writing the 
facts (not conclusions) giving rise to 
the emergency and shall afford the stu-
dent a hearing which fully comports 
with due process, as set forth herein, as 
soon as practicable thereafter. 

(c) The right to have present at the 
hearing the student’s parent(s) or 
guardian(s) (or their designee) and to 
be represented by lay or legal counsel 
of the student’s choice. Private attor-
ney’s fees are to be borne by the stu-
dent. 

(d) The right to produce, and have 
produced, witnesses on the student’s 

behalf and to confront and examine all 
witnesses. 

(e) The right to a record of hearings 
of disciplinary actions, including writ-
ten findings of fact and conclusions in 
all cases of disciplinary action. 

(f) The right to administrative review 
and appeal. 

(g) The student shall not be com-
pelled to testify against himself. 

(h) The right to have allegations of 
misconduct and information pertaining 
thereto expunged from the student’s 
school record in the event the student 
is found not guilty of the charges. 

§ 42.5 Application to schools under Bu-
reau contract. 

Non-Bureau of Indian Affairs schools 
which are funded under contract with 
the Bureau of Indian Affairs must also 
recognize these student rights. 
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§ 43.1 Purpose and scope. 

This part contains the regulations of 
the Bureau of Indian Affairs, U.S. De-
partment of the Interior, governing the 
maintenance, control, and accessibility 
of student records. This part will apply 
to all educational institutions under 
the jurisdiction of the Bureau of Indian 
Affairs, whether operated under con-
tract or otherwise. 

§ 43.2 Definitions. 

As used in this part: 
(a) Assistant Secretary means the As-

sistant Secretary—Indian Affairs, De-
partment of the Interior. 

(b) Educational institution means any 
institution operated under the jurisdic-
tion of the Bureau of Indian Affairs ei-
ther directly or by contract, including, 
but not limited to, schools or dor-
mitories from which Indian students 
attend public schools. 

(c) Eligible student means a student 
who has become 18 years of age or is at-
tending an institution of post-sec-
ondary education. When a student be-
comes an eligible student, the permis-
sion required of and the rights given to 
the parents of the student shall there-
after only be required of and given to 
the student. 

(d) Parent means a natural parent, an 
adoptive parent, the legal guardian, or 
a legal custodian of a student. (Where 
the natural parents are unavailable, a 
required written parental consent may 
be obtained from the person who has 
assumed custody of the student.) For 
purposes of the Education of All Handi-
capped Children Act, the term parent 
also includes a surrogate as referred to 
in 20 U.S.C. 1415(b)(1)(B). 

(e) Student records means those 
records, files, documents, and other 
materials which contain information 
directly related to a student and which 
are maintained by an educational insti-
tution, or by a person acting for that 
institution. The term does not include: 

(1) Records of any educational per-
sonnel which are in the sole possession 
of the maker and which are not acces-
sible or revealed to any other person 
except a substitute. 

(2) Records made and maintained in 
the normal course of business which re-
late exclusively to persons who are em-

ployed in an educational institution 
but do not attend that institution. 

(3) Directory information as given in 
§ 43.20. 

(4) Records on a student who is 18 
years of age or older, or is attending an 
institution of post-secondary edu-
cation, which are made or maintained 
by a physician, psychiatrist, psycholo-
gist, or other recognized professional 
or paraprofessional acting in his pro-
fessional or paraprofessional capacity, 
or assisting in that capacity, and 
which are made, maintained, or used 
only in connection with the provision 
of treatment to the student, and are 
not available to anyone other than per-
sons providing such treatment, except 
that such records can be personally re-
viewed by a physician or other appro-
priate professional of the student’s 
choice. 

§ 43.3 Student rights. 

The regulations in this part do not 
prevent educational institutions from 
giving noneligible students rights simi-
lar to those given to parents and eligi-
ble students. Educational institutions 
may do so at their discretion. 

§ 43.4 Annual notification of rights. 

(a) Each educational institution to 
which this part applies and which 
maintains records on students shall in-
form parents or eligible students of the 
rights given them by this part. 

(b) In meeting the requirement in 
paragraph (a) of this section the edu-
cational institution shall give notice to 
parents and eligible students at least 
annually of the following: 

(1) The types of education records 
and information contained in them 
which are directly related to students 
and maintained by the institution. 

(2) The name and position of the offi-
cial responsible for maintaining each 
type of record, the persons who have 
access to those records, and the pur-
pose for which they have access. 

(3) The policies of the institution for 
reviewing and expunging those records. 

(4) The procedures established by the 
institution under § 43.5. 

(5) The procedures for challenging 
the content of education records in-
cluding those in § 43.10. 
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