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63.15 What questions should an employer
ask?

63.16 Who conducts the background inves-
tigation and prepares the determination
of suitability for employment?

63.17 How does an employer determine suit-
ability for employment and efficiency of
service?

63.18 Are the requirements for Bureau of In-
dian Affairs adjudication different from
the requirements for Indian tribes and
tribal organizations?

63.19 When should an employer deny em-
ployment or dismiss an employee?

63.20 What should an employer do if an indi-
vidual has been charged with an offense
but the charge is pending or no disposi-
tion has been made by a court?

63.21 Are there other factors that may dis-
qualify an applicant, volunteer or em-
ployee from placement in a position
which involves regular contact with or
control over Indian children?

63.22 Can an employer certify an individual
with a prior conviction or substantiated
misconduct as suitable for employment?

63.23 What rights does an applicant, volun-
teer or employee have during this proc-
ess?

63.24 What protections must employers pro-
vide to applicants, volunteers and em-
ployees?

63.25-63.29 [Reserved]

Subpart C—Indian Child Protection and
Family Violence Prevention Program

63.30 What is the purpose of the Indian child
protection and family violence preven-
tion program?

63.31 Can both the Bureau of Indian Affairs
and tribes operate Indian child protec-
tion and family violence prevention pro-
grams?

63.32 Under what authority are Indian child
protection and family violence preven-
tion program funds awarded?

63.33 What must an application for Indian
child protection and family violence pre-
vention program funds include?

63.34 How are Indian child protection and
family violence prevention program
funds distributed?

63.35 How may Indian child protection and
family violence prevention program
funds be used?

63.36 What are the special requirements for
Indian child protection and family vio-
lence prevention programs?

63.37-63.50 [Reserved]
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SOURCE: 61 FR 32274, June 21, 1996, unless
otherwise noted.
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Subpart A—Purpose, Policy, and
Definitions

§63.1 Purpose.

The purpose of these regulations is to
prescribe minimum standards of char-
acter and suitability for employment
for individuals whose duties and re-
sponsibilities allow them regular con-
tact with or control over Indian chil-
dren, and to establish the method for
distribution of funds to support trib-
ally operated programs to protect In-
dian children and reduce the incidents
of family violence in Indian country as
authorized by the Indian Child Protec-
tion and Family Violence Prevention
Act of 1990, Pub. L. 101-630, 104 Stat.
4544, 25 U.S.C. 3201 3211.

§63.2 Policy.

In enacting the Indian Child Protec-
tion and Family Violence Prevention
Act, the Congress recognized there is
no resource more vital to the contin-
ued existence and integrity of Indian
tribes than their children and that the
United States has a direct interest, as
trustee, in protecting Indian children
who are members of, or are eligible for
membership in, an Indian tribe. The
minimum standards of character and
suitability of employment for individ-
uals ensure that Indian children are
protected, and the Indian child protec-
tion and family violence prevention
programs will emphasize the unique
values of Indian culture and commu-
nity involvement in the prevention and
treatment of child abuse, child neglect
and family violence.

§63.3 Definitions.

Bureau means the Bureau of Indian
Affairs of the Department of the Inte-
rior;

Child means an individual who is not
married, and has not attained 18 years
of age.

Child abuse includes but is not lim-
ited to any case in which a child is
dead, or exhibits evidence of skin
bruising, bleeding, malnutrition, fail-
ure to thrive, burns, fracture of any
bone, subdural hematoma, or soft tis-
sue swelling, and this condition is not
justifiably explained or may not be the
product of an accidental occurrence;
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and any case in which a child is sub-
jected to sexual assault, sexual moles-
tation, sexual exploitation, sexual con-
tact, or prostitution.

Child neglect includes but is not lim-
ited to, negligent treatment or mal-
treatment of a child by a person, in-
cluding a person responsible for the
child’s welfare, under circumstances
which indicate that the child’s health
or welfare is harmed or threatened.

Crimes against persons are defined by
local law. Adjudicating officers must
contact local law enforcement agencies
to determine if the crime for which an
applicant or employee was found guilty
(or entered a plea of nolo contendere or
guilty) is defined as a crime against
persons.

Family violence means any act, or
threatened act, of violence, including
any forceful detention of an individual,
which results, or threatens to result, in
physical or mental injury, and is com-
mitted by an individual against an-
other individual to whom such person
is, or was, related by blood or marriage
or otherwise legally related, or with
whom such person is, or was, residing,
or with whom such person has, or had,
intimate or continuous social contact
and household access.

Indian means any individual who is a
member of an Indian tribe.

Indian child means any unmarried
person who is under age eighteen and is
either a member of an Indian tribe or
eligible for membership in an Indian
tribe and is the biological child of a
member of an Indian tribe.

Indian country means:

(1) All land within the limits of any
Indian reservation under the jurisdic-
tion of the United States Government,
notwithstanding the issuance of any
patent, and, including rights-of-way
running through the reservation;

(2) All dependent Indian communities
within the borders of the United States
whether within the original or subse-
quently acquired territory thereof;
and,

(3) All Indian allotments, the Indian
titles to which have not been extin-
guished, including rights-of-way run-
ning through the same. Unless other-
wise indicated, the term ‘‘Indian coun-
try”’ is used instead of ‘‘Indian reserva-
tion”’ for consistency.

§63.3

Indian reservation means any Indian
reservation, public domain Indian al-
lotment, former Indian reservation in

Oklahoma, or lands held by incor-
porated Native groups, regional cor-
porations, or village corporations

under the provisions of the Alaska Na-
tive Claims Settlement Act (43 U.S.C.
1601 et seq.).

Indian tribe means any Indian tribe,
band, nation, or other organized group
or community, including any Alaska
Native village or regional or village
corporation as defined in or established
pursuant to the Alaska Native Claims
Settlement Act (43 U.S.C. 1601 et seq.)
which is recognized as eligible for the
special programs and services provided
by the United States to Indians be-
cause of their status as Indians.

Inter-tribal consortium means a part-
nership between an Indian tribe or trib-
al organization of an Indian tribe, and
one or more Indian tribes or tribal or-
ganizations of one or more Indian
tribes.

Local child protective services agency is
an agency of the Federal Government,
state, or Indian tribe that has the pri-
mary responsibility for child protec-
tion on any Indian reservation, or
within any community in Indian coun-
try.

Local law enforcement agency is that
Federal, tribal, or state law enforce-
ment agency that has primary respon-
sibility for the investigation of an in-
stance of alleged child abuse within the
involved Indian jurisdiction.

Must is used in place of shall and in-
dicates a mandatory or imperative act
or requirement.

Person responsible for a child’s welfare
is any person who has legal or other
recognized duty for the care and safety
of a child, and may include any em-
ployee or volunteer of a children’s resi-
dential facility, and any person pro-
viding out-of-home care, education, or
services to children.

Related assistance means the coun-
seling and self-help services for abus-
ers, victims, and dependents in family
violence situations; referrals for appro-
priate health-care services (including
alcohol and drug abuse treatment); and
may include food, clothing, child care,
transportation, and emergency services
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§63.4

for victims of family violence and their
dependents.

Secretary means the Secretary of the
Interior.

Service means the Indian Health Serv-
ice of the Department of Health and
Human Services.

Shelter means the temporary refuge
and related assistance in compliance
with applicable Federal and tribal laws
and regulations governing the provi-
sion, on a regular basis, of shelter, safe
homes, meals, and related assistance to
victims of family violence or their de-
pendents.

Tribal organization means the recog-
nized governing body of any Indian
tribe; any legally established organiza-
tion of Indians which is controlled,
sanctioned, or chartered by such gov-
erning body or which is democratically
elected by the adult members of the In-
dian community to be served by such
organization and which includes the
maximum participation of Indians in
all phases of its activities: Provided,
That in any case where a contract is
let, a grant is awarded, or funding
agreement is made to an organization
to perform services benefitting more
than one Indian tribe, the approval of
each such Indian tribe must be a pre-
requisite to the letting or making of
such contract, grant, or funding agree-
ment.

§63.4 Information collection.

The information collection require-
ment contained in §63.15, §63.33 and
§63.34 will be approved by the Office of
Management and Budget under the Pa-
perwork Reduction Act of 1995, 44
U.S.C. 3507(d), and assigned clearance
number .

§§63.5-63.9 [Reserved]

Subpart B—Minimum Standards of
Character and Suitability for
Employment

§63.10 Purpose.

The purpose of this part is to estab-
lish:

(a) Procedures for determining suit-
ability for employment and efficiency
of service as mandated by the Indian
Child Protection and Family Violence
Prevention Act; and
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(b) Minimum standards of character to
ensure that individuals having regular
contact with or control over Indian
children have not been convicted of
certain types of crimes or acted in a
manner that placed others at risk or
raised questions about their trust-
worthiness.

§63.11 What is a determination of suit-
ability for employment and effi-
ciency of service?

(a) Determinations of suitability meas-
ure the fitness or eligibility of an appli-
cant, volunteer, or employee for a par-
ticular position. Suitability for em-
ployment does not evaluate an appli-
cant’s education, skills, knowledge, ex-
perience, etc. Rather, it requires that
the employer investigate the back-
ground of each applicant, volunteer,
and employee to:

(1) Determine the degree of risk the
applicant, volunteer, or employee
brings to the position; and

(2) Certify that the applicant’s, vol-
unteer’s, or employee’s past conduct
would not interfere with his/her per-
formance of duties, nor would it create
an immediate or long-term risk for any
Indian child.

(b) Efficiency of service is the employ-
er’s verification that the applicant or
employee is able to perform the duties
and responsibilities of the position, and
his/her presence on the job will not in-
hibit other employees or the agency
from performing their functions.

§63.12 What are minimum standards
of character?

Minimum standards of character are
established by an employer and refer to
identifiable character traits and past
conduct. An employer may use char-
acter traits and past conduct to deter-
mine whether an applicant, volunteer,
or employee can effectively perform
the duties of a particular position
without risk of harm to others. Min-
imum standards of character ensure
that no applicant, volunteer, or em-
ployee will be placed in a position with
regular contact with or control over
Indian children if he/she has been found
guilty of or entered a plea of nolo
contendere or guilty to any offense

226



