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payable under the plan with respect to 
the participant in the event of his 
death to be more than ‘‘incidental’’ 
within the meaning of paragraph 
(b)(1)(i) of § 1.401–1. 

(c) Special early retirement rule—(1) 
Separation prior to early retirement age. 
A trust forming part of a plan which 
provides for the payment of an early 
retirement benefit is not qualified 
under section 401 unless, upon satisfac-
tion of the age requirement for such 
early retirement benefit, a participant 
who— 

(i) Satisfied the service requirements 
for such early retirement benefit, but 

(ii) Separated from service (with any 
nonforfeitable right to an accrued ben-
efit) before satisfying such age require-
ment, 
is entitled to receive not less than the 
reduced normal retirement benefit de-
scribed in paragraph (c)(2) of this sec-
tion. A plan may establish reasonable 
conditions for payments of early retire-
ment benefits (including for example, a 
requirement that a claim for benefits 
be made) if the conditions are equally 
applicable to participants who separate 
from service when eligible for an early 
retirement benefit and participants 
who separate from service earlier. 

(2) Reduced normal retirement benefit. 
For purposes of this section, the re-
duced normal retirement benefit is the 
benefit to which the participant would 
have been entitled under the plan at 
normal retirement age, reduced in ac-
cordance with reasonable actuarial as-
sumptions. 

(3) Separation prior to effective date of 
this section. The provisions of this para-
graph shall not apply in the case of a 
plan participant who separates from 
service before attainment of early re-
tirement age and prior to the effective 
date of this section set forth in para-
graph (e) of this section. 

(4) Illustration. The provisions of this 
paragraph may be illustrated by the 
following example: 

Example. The X Corporation Defined Ben-
efit Plan provides that a normal retirement 
benefit will be payable to a participant upon 
attainment of age 65. The plan also provides 
that an actuarially reduced retirement ben-
efit will be payable, upon application, to any 
participant who has completed 10 years of 
service with the X Corporation and attained 

age 60. When he is 55 years of age and has 
completed 10 years of service with X Cor-
poration, A, a participant in the plan, leaves 
the service of X Corporation and does not re-
turn. The plan will not be qualified under 
section 401 unless, upon attainment of age 60 
and application for benefits, A is entitled to 
receive a reduced normal retirement benefit 
described in subparagraph (2) of this para-
graph. 

(d) Retroactive payment rule. If the 
amount of the payment required to 
commence on the date determined 
under this section cannot be 
ascertained by such date, or if it is not 
possible to make such payment on such 
date because the plan administrator 
has been unable to locate the partici-
pant after making reasonable efforts to 
do so, a payment retroactive to such 
date may be made no later than 60 days 
after the earliest date on which the 
amount of such payment can be 
ascertained under the plan or the date 
on which the participant is located 
(whichever is applicable). 

(e) Effective date. This section shall 
apply to a plan for those plan years to 
which section 411 of the Code applies 
without regard to section 411(e)(2). 

(Secs. 401(a)(14), 7805, Internal Revenue Code 
of 1954 (88 Stat. 937, 68A Stat. 917; 26 U.S.C. 
401(a)(14), 7805)) 

[T.D. 7436, 41 FR 42651, Sept. 28, 1976; 41 FR 
44690, Oct. 12, 1976] 

§ 1.401(a)–15 Requirement that plan 
benefits are not decreased on ac-
count of certain Social Security in-
creases. 

(a) In general. Under section 
401(a)(15), a trust which is part of a 
plan to which section 411 applies (with-
out regard to section 411(e)(2)) is not 
qualified under section 401 unless, 
under the plan of which such trust is a 
part: 

(1) Benefit being received by participant 
or beneficiary. A benefit (including a 
death or disability benefit) being re-
ceived under the plan by a participant 
or beneficiary (other than a participant 
to whom subparagraph (2)(ii) of this 
paragraph applies, or a beneficiary of 
such a participant) is not decreased by 
reason of any post-separation social se-
curity benefit increase effective after 
the later of— 

(i) September 2, 1974, or 
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(ii) The date of first receipt of any re-
tirement benefit, death benefit, or dis-
ability benefit under the plan by the 
participant or by a beneficiary of the 
participant (whichever receipt occurs 
first). 

(2) Benefit to which participant sepa-
rated from service has nonforfeitable 
right. In the case of a benefit to which 
a participant has a nonforfeitable right 
under such plan— 

(i) If such participant is separated 
from service and does not subsequently 
return to service and resume participa-
tion in the plan, such benefit is not de-
creased by reason of any post-separa-
tion social security benefit increase ef-
fective after the later of September 2, 
1974, or separation from service, or 

(ii) If such participant is separated 
from service and subsequently returns 
to service and resumes participation in 
the plan, such benefit is not decreased 
by reason of any post-separation social 
security benefit increase effective after 
September 2, 1974, which occurs during 
separation from service and which 
would decrease such benefit to a level 
below the level of benefits to which he 
would have been entitled had he not re-
turned to service after his separation. 

(b) Post-separation social security ben-
efit increase. For purposes of this sec-
tion, the term ‘‘post-separation social 
security benefit increase’’ means, with 
respect to a participant or a bene-
ficiary of the participant, an increase 
in a benefit level or wage base under 
title II of the Social Security Act 
(whether such increase is a result of an 
amendment of such title II or is a re-
sult of the application of the provisions 
of such title II) occurring after the ear-
lier of such participant’s separation 
from service or commencement of ben-
efits under the plan. 

(c) Illustrations. The provisions of 
paragraphs (a) and (b) of this section 
may be illustrated by the following ex-
amples: 

Example (1). A plan to which section 
401(a)(15) applies provides an annual benefit 
at the normal retirement age, 65, in the form 
of a stated benefit formula amount less a 
specified percentage of the primary insur-
ance amount payable under title II of the So-
cial Security Act. The plan provides no early 
retirement benefits. In the case of a partici-
pant who separates from service before age 
65 with a nonforfeitable right to a benefit 

under the plan, the plan defines the primary 
insurance amount as the amount which the 
participant is entitled to receive under title 
II of the Social Security Act at age 65, multi-
plied by the ratio of the number of years of 
service with the employer to the number of 
years of service the participant would have 
had if he had worked for the employer until 
age 65. The plan does not satisfy the require-
ments of section 401(a)(15), because social se-
curity increases that occur after a partici-
pant’s separation from service will reduce 
the benefit the participant will receive under 
the plan. 

Example (2). A plan to which section 
401(a)(15) applies provides an annual benefit 
at the normal retirement age, 65, in the form 
of a stated benefit formula amount less a 
specified percentage of the primary insur-
ance amount payable under title II of the So-
cial Security Act. The plan provides no early 
retirement benefits. In the case of a partici-
pant who separates from service before age 
65 with a nonforfeitable right to a benefit 
under the plan, the plan defines the primary 
insurance amount as the amount which the 
participant is entitled to receive under title 
II of the Social Security Act at age 65 based 
upon the assumption that he will continue to 
receive until reaching age 65 compensation 
which would be treated as wages for purposes 
of the Social Security Act at the same rate 
as he received such compensation at the 
time he separated from service, but deter-
mined without regard to any post-separation 
social security benefit increase, multiplied 
by the ratio of the number of years of service 
with the employer to the number of years of 
service the participant would have had if he 
had worked for the employer until age 65. 
The plan satisfies the requirements of sec-
tion 401(a)(15), because social security in-
creases that occur after a participant’s sepa-
ration from service will not reduce the ben-
efit the participant will receive under the 
plan. 

(d) Other Federal or State laws. To the 
extent applicable, the rules discussed 
in this section will govern classifica-
tions under a plan supplementing the 
benefits provided by other Federal or 
State laws, such as the Railroad Re-
tirement Act of 1937. See section 206(b) 
of the Employee Retirement Income 
Security Act of 1974 (Public Law 93–406, 
88 Stat. 864). 

(e) Effect on prior law. Nothing in this 
section shall be construed as amending 
or modifying the rules applicable to 
post-separation social security in-
creases prior to September 2, 1974. See 
paragraph (e) of § 1.401–3. 

(f) Effective date. Section 401(a)(15) 
and this section shall apply to a plan 
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only with respect to plan years to 
which section 411 (relating to minimum 
vesting standards) is applicable to the 
plan without regard to section 411(e)(2). 

[T.D. 7434, 41 FR 42650, Sept. 28, 1976] 

§ 1.401(a)–16 Limitations on benefits 
and contributions under qualified 
plans. 

A trust will not be a qualified trust 
and a plan will not be a qualified plan 
if the plan provides for benefits or con-
tributions which exceed the limitations 
of section 415. Section 415 and the regu-
lations thereunder provide rules con-
cerning these limitations on benefits 
and contributions. 

[T.D. 7748, 46 FR 1696, Jan. 7, 1981] 

§ 1.401(a)–19 Nonforfeitability in case 
of certain withdrawals. 

(a) Application of section. Section 
401(a)(19) and this section apply to a 
plan to which section 411(a) applies. 
(See section 411(e) and § 1.411(a)–2 for 
applicability of section 411). 

(b) Prohibited forfeitures—(1) General 
rule. A plan to which this section ap-
plies is not a qualified plan (and a trust 
forming a part of such plan is not a 
qualified trust) if, under such plan, any 
part of a participant’s accrued benefit 
derived from employer contributions is 
forfeitable solely because a benefit de-
rived from the participant’s contribu-
tions under the plan is voluntarily 
withdrawn by him after he has become 
a 50 percent vested participant. 

(2) 50 percent vested participant. For 
purposes of subparagraph (1) of this 
paragraph, a participant is a 50 percent 
vested participant when he has a non-
forfeitable right (within the meaning 
of section 411 and the regulations 
thereunder) to at least 50 percent of his 
accrued benefit derived from employer 
contributions. Whether or not a partic-
ipant is 50 percent vested shall be de-
termined by the ratio of the partici-
pant’s total nonforfeitable employer- 
derived accrued benefit under the plan 
to his total employer-derived accrued 
benefit under the plan. 

(3) Certain forfeitures. Paragraph (b)(1) 
of this section does not apply in the 
case of a forfeiture permitted by sec-
tion 411(a)(3)(D)(iii) and § 1.411(a)–7(d)(3) 

(relating to forfeitures of certain bene-
fits accrued before September 2, 1974). 

(c) Supersession. Section 11.401(a)–(19) 
of the Temporary Income Tax Regula-
tions under the Employee Retirement 
Income Security Act of 1974 is super-
seded by this section. 

(Sec. 411 Internal Revenue Code of 1954 (88 
Stat. 901; 26 U.S.C. 411)) 

[T.D. 7501, 42 FR 42320, Aug. 23, 1977] 

§ 1.401(a)–20 Requirements of qualified 
joint and survivor annuity and 
qualified preretirement survivor 
annuity. 

Q–1: What are the survivor annuity 
requirements added to the Code by the 
Retirement Equity Act of 1984 (REA 
1984)? 

A–1: REA 1984 replaced section 
401(a)(11) with a new section 401(a)(11) 
and added section 417. Plans to which 
new section 401(a)(11) applies must 
comply with the requirements of sec-
tions 401(a)(11) and 417 in order to re-
main qualified under sections 401(a) or 
403(a). In general, these plans must pro-
vide both a qualified joint and survivor 
annuity (QJSA) and a qualified pre-
retirement survivor annuity (QPSA) to 
remain qualified. These survivor annu-
ity requirements are applicable to any 
benefit payable under a plan, including 
a benefit payable to a participant 
under a contract purchased by the plan 
and paid by a third party. 

Q–2: Must annuity contracts pur-
chased and distributed to a participant 
or spouse by a plan subject to the sur-
vivor annuity requirements of sections 
401(a)(11) and 417 satisfy the require-
ments of those sections? 

A–2: Yes. Rights and benefits under 
section 401(a)(11) or 417 may not be 
eliminated or reduced because the plan 
uses annuity contracts to provide bene-
fits merely because (a) such a contract 
is held by a participant or spouse in-
stead of a plan trustee, or (b) such con-
tracts are distributed upon plan termi-
nation. Thus, the requirements of sec-
tions 401(a)(11) and 417 apply to pay-
ments under the annuity contracts, not 
to the distributions of the contracts. 

Q–3: What plans are subject to the 
survivor annuity requirements of sec-
tion 401(a)(11)? 
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