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(2) As used in section 401(a)(2), the 
phrase ‘‘if under the trust instrument 
it is impossible’’ means that the trust 
instrument must definitely and affirm-
atively make it impossible for the non-
exempt diversion or use to occur, 
whether by operation or natural termi-
nation of the trust, by power of revoca-
tion or amendment, by the happening 
of a contingency, by collateral arrange-
ment, or by any other means. Although 
it is not essential that the employer re-
linquish all power to modify or termi-
nate the rights of certain employees 
covered by the trust, it must be impos-
sible for the trust funds to be used or 
diverted for purposes other than for the 
exclusive benefit of his employees or 
their beneficiaries. 

(3) As used in section 401(a)(2), the 
phrase ‘‘purposes other than for the ex-
clusive benefit of his employees or 
their beneficiaries’’ includes all objects 
or aims not solely designed for the 
proper satisfaction of all liabilities to 
employees or their beneficiaries cov-
ered by the trust. 

(b) Meaning of ‘‘liabilities’’. (1) The in-
tent and purpose in section 401(a)(2) of 
the phrase ‘‘prior to the satisfaction of 
all liabilities with respect to employ-
ees and their beneficiaries under the 
trust’’ is to permit the employer to re-
serve the right to recover at the termi-
nation of the trust, and only at such 
termination, any balance remaining in 
the trust which is due to erroneous ac-
tuarial computations during the pre-
vious life of the trust. A balance due to 
an ‘‘erroneous actuarial computation’’ 
is the surplus arising because actual 
requirements differ from the expected 
requirements even though the latter 
were based upon previous actuarial 
valuations of liabilities or determina-
tions of costs of providing pension ben-
efits under the plan and were made by 
a person competent to make such de-
terminations in accordance with rea-
sonable assumptions as to mortality, 
interest, etc., and correct procedures 
relating to the method of funding. For 
example, a trust has accumulated as-
sets of $1,000,000 at the time of liquida-
tion, determined by acceptable actu-
arial procedures using reasonable as-
sumptions as to interest, mortality, 
etc., as being necessary to provide the 
benefits in accordance with the provi-

sions of the plan. Upon such liquida-
tion it is found that $950,000 will satisfy 
all of the liabilities under the plan. The 
surplus of $50,000 arises, therefore, be-
cause of the difference between the 
amounts actuarially determined and 
the amounts actually required to sat-
isfy the liabilities. This $50,000, there-
fore, is the amount which may be re-
turned to the employer as the result of 
an erroneous actuarial computation. If, 
however, the surplus of $50,000 had been 
accumulated as a result of a change in 
the benefit provisions or in the eligi-
bility requirements of the plan, the 
$50,000 could not revert to the employer 
because such surplus would not be the 
result of an erroneous actuarial com-
putation. 

(2) The term ‘‘liabilities’’ as used in 
section 401(a)(2) includes both fixed and 
contingent obligations to employees. 
For example, if 1,000 employees are 
covered by a trust forming part of a 
pension plan, 300 of whom have satis-
fied all the requirements for a monthly 
pension, while the remaining 700 em-
ployees have not yet completed the re-
quired period of service, contingent ob-
ligations to such 700 employees have 
nevertheless arisen which constitute 
‘‘liabilities’’ within the meaning of 
that term. It must be impossible for 
the employer (or other non employee) 
to recover any amounts other than 
such amounts as remain in the trust 
because of ‘‘erroneous actuarial com-
putations’’ after the satisfaction of all 
fixed and contingent obligations. Fur-
thermore, the trust instrument must 
contain a definite affirmative provision 
to this effect, irrespective of whether 
the obligations to employees have their 
source in the trust instrument itself, in 
the plan of which the trust forms a 
part, or in some collateral instrument 
or arrangement forming a part of such 
plan, and regardless of whether such 
obligations are, technically speaking, 
liabilities of the employer, of the trust, 
or of some other person forming a part 
of the plan or connected with it. 

[T.D. 6500, 25 FR 11672, Nov. 26, 1960, as 
amended by T.D. 6722, 29 FR 5072, Apr. 14, 
1964; T.D. 7748, 46 FR 1695, Jan. 7, 1981] 

§ 1.401–3 Requirements as to coverage. 
(a)(1) In order to insure that stock 

bonus, pension, and profit-sharing 
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plans are utilized for the welfare of em-
ployees in general, and to prevent the 
trust device from being used for the 
principal benefit of shareholders, offi-
cers, persons whose principal duties 
consist in supervising the work of 
other employees, or highly paid em-
ployees, or as a means of tax avoid-
ance, a trust will not be qualified un-
less it is part of a plan which satisfies 
the coverage requirements of section 
401(a)(3). However, if the plan covers 
any individual who is an owner-em-
ployee, as defined in section 401(c)(3), 
the requirements of section 401(a)(3) 
and this section are not applicable to 
such plan, but the plan must satisfy 
the requirements of section 401(d) (see 
§ 1.401–12). 

(2) The percentage requirements in 
section 401(a)(3)(A) refer to a percent-
age of all the active employees, includ-
ing employees temporarily on leave, 
such as those in the Armed Forces of 
the United States, if such employees 
are eligible under the plan. 

(3) The application of section 
401(a)(3)(A) may be illustrated by the 
following example: 

Example. A corporation adopts a plan at a 
time when it has 1,000 employees. The plan 
provides that all full-time employees who 
have been employed for a period of two years 
and have reached the age of 30 shall be eligi-
ble to participate. The plan also requires 
participating employees to contribute 3 per-
cent of their monthly pay. At the time the 
plan is made effective 100 of the 1,000 employ-
ees had not been employed for a period of 
two years. Fifty of the employees were sea-
sonal employees whose customary employ-
ment did not exceed five months in any cal-
endar year. Twenty-five of the employees 
were part-time employees whose customary 
employment did not exceed 20 hours in any 
one week. One hundred and fifty of the full- 
time employees who had been employed for 
two years or more had not yet reached age 
30. The requirements of section 401(a)(3)(A) 
will be met if 540 employees are covered by 
the plan, as shown by the following computa-
tion: 
(i) Total employees with respect to whom the per-

centage requirements are applicable (1,000 
minus 175 (100 plus 50 plus 25) ) ..................... 825 

(ii) Employees not eligible to participate because 
of age requirements ........................................... 150 

(iii) Total employees eligible to participate ............ 675 
(iv) Percentage of employees in item (i) eligible to 

participate ........................................................... 81+% 
(v) Minimum number of participating employees 

to qualify the plan (80 percent of 675) .............. 540 

If only 70 percent, or 578, of the 825 employ-
ees satisfied the age and service require-
ments, then 462 (80 percent of 578) partici-
pating employees would satisfy the percent-
age requirements. 

(b) If a plan fails to qualify under the 
percentage requirements of section 
401(a)(3)(A), it may still qualify under 
section 401(a)(3)(B) provided always 
that (as required by section 401(a) (3) 
and (4)) the plan’s eligibility condi-
tions, benefits, and contributions do 
not discriminate in favor of employees 
who are officers, shareholders, persons 
whose principal duties consist in super-
vising the work of other employees, or 
the highly compensated employees. 

(c) Since, for the purpose of section 
401, a profit-sharing plan is a plan 
which provides for distributing the 
funds accumulated under the plan after 
a fixed number of years, the attain-
ment of a stated age, or upon the prior 
occurrence of some event such as ill-
ness, disability, retirement, death, lay-
off, or severance of employment, em-
ployees who receive the amounts allo-
cated to their accounts before the expi-
ration of such a period of time or the 
occurrence of such a contingency shall 
not be considered covered by a profit- 
sharing plan in determining whether 
the plan meets the coverage require-
ments of section 401(a)(3) (A) and (B). 
Thus, in case a plan permits employees 
to receive immediately the amounts al-
located to their accounts, or to have 
such amounts paid to a profit- sharing 
plan for them, the employees who re-
ceive the shares immediately shall not, 
for the purpose of section 401, be con-
sidered covered by a profit-sharing 
plan. 

(d) Section 401(a)(5) sets out certain 
classifications that will not in them-
selves be considered discriminatory. 
However, those so designated are not 
intended to be exclusive. Thus, plans 
may qualify under section 401(a)(3)(B) 
even though coverage thereunder is 
limited to employees who have either 
reached a designated age or have been 
employed for a designated number of 
years, or who are employed in certain 
designated departments or are in other 
classifications, provided the effect of 
covering only such employees does not 
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discriminate in favor of officers, share-
holders, employees whose principal du-
ties consist in supervising the work of 
other employees, or highly com-
pensated employees. For example, if 
there are 1,000 employees, and the plan 
is written for only salaried employees, 
and consequently only 500 employees 
are covered, that fact alone will not 
justify the conclusion that the plan 
does not meet the coverage require-
ments of section 401(a)(3)(B). Con-
versely, if a contributory plan is of-
fered to all of the employees but the 
contributions required of the employee 
participants are so burdensome as to 
make the plan acceptable only to the 
highly paid employees, the classifica-
tion will be considered discriminatory 
in favor of such highly paid employees. 

(e)(1) Section 401(a)(5) contains a pro-
vision to the effect that a classifica-
tion shall not be considered discrimi-
natory within the meaning of section 
401(a)(3)(B) merely because all employ-
ees whose entire annual remuneration 
constitutes ‘‘wages’’ under section 
3121(a)(1) (for purposes of the Federal 
Insurance Contributions Act, chapter 
21 of the Code) are excluded from the 
plan. A reference to section 3121(a)(1) 
for years after 1954 shall be deemed a 
reference to section 1426(a)(1) of the In-
ternal Revenue Code of 1939 for years 
before 1955. This provision, in conjunc-
tion with section 401(a)(3)(B), is in-
tended to permit the qualification of 
plans which supplement the old-age, 
survivors, and disability insurance ben-
efits under the Social Security Act (42 
U.S.C. ch. 7). Thus, a classification 
which excludes all employees whose en-
tire remuneration constitutes ‘‘wages’’ 
under section 3121(a)(1), will not be 
considered discriminatory merely be-
cause of such exclusion. Similarly, a 
plan which includes all employees will 
not be considered discriminatory solely 
because the contributions or benefits 
based on that part of their remunera-
tion which is excluded from wages 
under section 3121(a)(1) differ from the 
contributions or benefits based on that 
part of their remuneration which is not 
so excluded. However, in making his 
determination with respect to dis-
crimination in classification under sec-
tion 401(a)(3)(B), the Commissioner will 
consider whether the total benefits re-

sulting to each employee under the 
plan and under the Social Security 
Act, or under the Social Security Act 
only, establish an integrated and cor-
related retirement system satisfying 
the tests of section 401(a). If, therefore, 
a classification of employees under a 
plan results in relatively or proportion-
ately greater benefits for employees 
earning above any specified salary 
amount or rate than for those below 
any such salary amount or rate, it may 
be found to be discriminatory within 
the meaning of section 401(a)(3)(B). If, 
however, the relative or proportionate 
differences in benefits which result 
from such classification are approxi-
mately offset by the old-age, survivors, 
and disability insurance benefits which 
are provided by the Social Security Act 
and which are not attributable to em-
ployee contributions under the Federal 
Insurance Contributions Act, the plan 
will be considered to be properly inte-
grated with the Social Security Act 
and will, therefore, not be considered 
discriminatory. 

(2)(i) For purposes of determining 
whether a plan is properly integrated 
with the Social Security Act, the 
amount of old-age, survivors, and dis-
ability insurance benefits which may 
be considered as attributable to em-
ployer contributions under the Federal 
Insurance Contributions Act is com-
puted on the basis of the following: 

(A) The rate at which the maximum 
monthly old-age insurance benefit is 
provided under the Social Security Act 
is considered to be the average of (1) 
the rate at which the maximum benefit 
currently payable under the Act (i.e., 
in 1971) is provided to an employee re-
tiring at age 65, and (2) the rate at 
which the maximum benefit ultimately 
payable under the Act (i.e., in 2010) is 
provided to an employee retiring at age 
65. The resulting figure is 43 percent of 
the average monthly wage on which 
such benefit is computed. 

(B) The total old-age, survivors, and 
disability insurance benefits with re-
spect to an employee is considered to 
be 162 percent of the employee’s old- 
age insurance benefits. The resulting 
figure is 70 percent of the average 
monthly wage on which it is computed. 

(C) In view of the fact that social se-
curity benefits are funded through 
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equal contributions by the employer 
and employee, 50 percent of such bene-
fits is considered attributable to em-
ployer contributions. The resulting fig-
ure is 35 percent of the average month-
ly wage on which the benefit is com-
puted. 
Under these assumptions, the max-
imum old-age, survivors, and disability 
insurance benefits which may be at-
tributed to employer contributions 
under the Federal Insurance Contribu-
tions Act is an amount equal to 35 per-
cent of the earnings on which they are 
computed. These computations take 
into account all amendments to the 
Society Security Act through the So-
cial Security Amendments of 1971 (85 
Stat. 6). It is recognized, however, that 
subsequent amendments to this Act 
may increase the percentages described 
in (A) or (B) of this subdivision (i), or 
both. If this occurs, the method used in 
this subparagraph for determining the 
integration formula may result in a 
figure under (C) of this subdivision (i) 
which is greater than 35 percent and a 
plan could be amended to adopt such 
greater figure in its benefit formula. In 
order to minimize future plan amend-
ments of this nature, an employer may 
anticipate future changes in the Social 
Security Act by immediately utilizing 
such a higher figure, but not in excess 
of 371⁄2 percent, in developing its ben-
efit formula. 

(ii) Under the rules provided in this 
subparagraph, a classification of em-
ployees under a noncontributory pen-
sion or annuity plan which limits cov-
erage to employees whose compensa-
tion exceeds the applicable integration 
level under the plan will not be consid-
ered discriminatory within the mean-
ing of section 401(a)(3)(B), where: 

(A) The integration level applicable 
to an employee is his covered com-
pensation, or is (1) in the case of an ac-
tive employee, a stated dollar amount 
uniformly applicable to all active em-
ployees which is not greater than the 
covered compensation of any active 
employee, and (2) in the case of a re-
tired employee an amount which is not 
greater than his covered compensation. 
(For rules relating to determination of 
an employee’s covered compensation, 
see subdivision (iv) of this subpara-
graph.) 

(B) The rate at which normal annual 
retirement benefits are provided for 
any employee with respect to his aver-
age annual compensation in excess of 
the plan’s integration level applicable 
to him does not exceed 371⁄2 percent. 

(C) Average annual compensation is 
defined to mean the average annual 
compensation over the highest 5 con-
secutive years. 

(D) There are no benefits payable in 
case of death before retirement. 

(E) The normal form of retirement 
benefits is a straight life annuity, and 
if there are optional forms, the benefit 
payments under each optional form are 
actuarially equivalent to benefit pay-
ments under the normal form. 

(F) In the case of any employee who 
reaches normal retirement age before 
completion of 15 years of service with 
the employer, the rate at which normal 
annual retirement benefits are pro-
vided for him with respect to his aver-
age annual compensation in excess of 
the plan’s integration level applicable 
to him does not exceed 21⁄2 percent for 
each year of service. 

(G) Normal retirement age is not 
lower than age 65. 

(H) Benefits payable in case of retire-
ment or any other severance of em-
ployment before normal retirement age 
cannot exceed the actuarial equivalent 
of the maximum normal retirement 
benefits, which might be provided in 
accordance with (A) through (G) of this 
subdivision (ii), multiplied by a frac-
tion, the numerator of which is the ac-
tual number of years of service of the 
employee at retirement or severance, 
and the denominator of which is the 
total number of years of service he 
would have had if he had remained in 
service until normal retirement age. A 
special disabled life mortality table 
shall not be used in determining the 
actuarial equivalent in the case of sev-
erance due to disability. 

(iii) (A) If a plan was properly inte-
grated with old-age and survivors in-
surance benefits on July 5, 1968 (herein-
after referred to as an ‘‘existing plan’’), 
then, notwithstanding the fact that 
such plan does not satisfy the require-
ments of subdivision (ii) of this sub-
paragraph, it will continue to be con-
sidered properly integrated with such 
benefits until January 1, 1972. Such 
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plan will be considered properly inte-
grated after December 31, 1971, so long 
as the benefits provided under the plan 
for each employee equal the sum of— 

(1) The benefits to which he would be 
entitled under a plan which, on July 5, 
1968, would have been considered prop-
erly integrated with old-age and sur-
vivors insurance benefits, and under 
which benefits are provided at the 
same (or a lesser) rate with respect to 
the same portion of compensation with 
respect to which benefits are provided 
under the existing plan, multiplied by 
the percentage of his total service with 
the employer performed before a speci-
fied date not later than January 1, 1972; 
and 

(2) The benefits to which he would be 
entitled under a plan satisfying the re-
quirements of subdivision (ii) of this 
subparagraph, multiplied by the per-
centage of his total service with the 
employer performed on and after such 
specified date. 

(B) A plan which, on July 5, 1968, was 
properly integrated with old-age and 
survivors insurance benefits will not be 
considered not to be properly inte-
grated with such benefits thereafter 
merely because such plan provides a 
minimum benefit for each employee 
(other than an employee who owns, di-
rectly or indirectly, stock possessing 
more than 10 percent of the total com-
bined voting power or value of all 
classes of stock of the employer cor-
poration) equal to the benefit to which 
he would be entitled under the plan as 
in effect on July 5, 1968, if he continued 
to earn annually until retirement the 
same amount of compensation as he 
earned in 1967. 

(C) If a plan was properly integrated 
with old-age and survivors insurance 
benefits on May 17, 1971, notwith-
standing the fact that such plan does 
not satisfy the requirements of subdivi-
sion (ii) of this subparagraph, it will 
continue to be considered properly in-
tegrated with such benefits until Janu-
ary 1, 1972. 

(iv) For purposes of this subpara-
graph, an employee’s covered com-
pensation is the amount of compensa-
tion with respect to which old-age in-
surance benefits would be provided for 
him under the Social Security Act (as 
in effect at any uniformly applicable 

date occurring before the employee’s 
separation from the service) if for each 
year until he attains age 65 his annual 
compensation is at least equal to the 
maximum amount of earnings subject 
to tax in each such year under the Fed-
eral Insurance Contributions Act. A 
plan may provide that an employee’s 
covered compensation is the amount 
determined under the preceding sen-
tence rounded to the nearest whole 
multiple of a stated dollar amount 
which does not exceed $600. 

(v) In the case of an integrated plan 
providing benefits different from those 
described in subdivision (ii) or (iii) 
(whichever is applicable) of this sub-
paragraph, or providing benefits re-
lated to years of service, or providing 
benefits purchasable by stated em-
ployer contributions, or under the 
terms of which the employees con-
tribute, or providing a combination of 
any of the foregoing variations, the 
plan will be considered to be properly 
integrated only if, as determined by 
the Commissioner, the benefits pro-
vided thereunder by employer con-
tributions cannot exceed in value the 
benefits described in subdivision (ii) or 
(iii) (whichever is applicable) of this 
subparagraph. Similar principles will 
govern in determining whether a plan 
is properly integrated if participation 
therein is limited to employees earning 
in excess of amounts other than those 
specified in subdivision (iv) of this sub-
paragraph, or if it bases benefits or 
contributions on compensation in ex-
cess of such amounts, or if it provides 
for an offset of benefits otherwise pay-
able under the plan on account of old- 
age, survivors, and disability insurance 
benefits. Similar principles will govern 
in determining whether a profit-shar-
ing or stock bonus plan is properly in-
tegrated with the Social Security Act. 

(3) A plan supplementing the Social 
Security Act and excluding all employ-
ees whose entire annual remuneration 
constitutes ‘‘wages’’ under section 
3121(a)(1) will not, however, be deemed 
discriminatory merely because, for ad-
ministrative convenience, it provides a 
reasonable minimum benefit not to ex-
ceed $20 a month. 

(4) Similar considerations, to the ex-
tent applicable in any case, will govern 
classifications under a plan 
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supplementing the benefits provided by 
other Federal or State laws. See sec-
tion 401(a)(5). 

(5) If a plan provides contributions or 
benefits for a self-employed individual, 
the rules relating to the integration of 
such a plan with the contributions or 
benefits under the Social Security Act 
are set forth in paragraph (c) of § 1.401– 
11 and paragraph (h) of § 1.401–12. 

(6) This paragraph (e) does not apply 
to plan years beginning on or after 
January 1, 1989. 

(f) An employer may designate sev-
eral trusts or a trust or trusts and an 
annuity plan or plans as constituting 
one plan which is intended to qualify 
under section 401(a)(3), in which case 
all of such trusts and plans taken as a 
whole may meet the requirements of 
such section. The fact that such com-
bination of trusts and plans fails to 
qualify as one plan does not prevent 
such of the trusts and plans as qualify 
from meeting the requirements of sec-
tion 401(a). 

(g) It is provided in section 401(a)(6) 
that a plan will satisfy the require-
ments of section 401(a)(3), if on at least 
one day in each quarter of the taxable 
year of the plan it satisfies such re-
quirements. This makes it possible for 
a new plan requiring contributions 
from employees to qualify if by the end 
of the quarter-year in which the plan is 
adopted it secures sufficient contrib-
uting participants to meet the require-
ments of section 401(a)(3). It also af-
fords a period of time in which new 
participants may be secured to replace 
former participants, so as to meet the 
requirements of either subparagraph 
(A) or (B) of section 401(a)(3). 

[T.D. 6500, 25 FR 11672, Nov. 26, 1960, as 
amended by T.D. 6675, 28 FR 10119, Sept. 17, 
1963; T.D. 6982, 33 FR 16499, Nov. 13, 1968; T.D. 
7134, 36 FR 13592, July 22, 1971; 36 FR 13990, 
July 29, 1971; T.D. 8359, 56 FR 47614, Sept. 19, 
1991] 

§ 1.401–4 Discrimination as to con-
tributions or benefits (before 1994). 

(a)(1)(i) In order to qualify under sec-
tion 401(a), a trust must not only meet 
the coverage requirements of section 
401(a)(3), but, as provided in section 
401(a)(4), it must also be part of a plan 
under which there is no discrimination 
in contributions or benefits in favor of 

officers, shareholders, employees whose 
principal duties consist in supervising 
the work of other employees, or highly 
compensated employees as against 
other employees whether within or 
without the plan. 

(ii) Since, for the purpose of section 
401, a profit-sharing plan is a plan 
which provides for distributing the 
funds accumulated under the plan after 
a fixed number of years, the attain-
ment of a stated age, or upon the prior 
occurrence of some event such as ill-
ness, disability, retirement, death, lay-
off, or severance of employment, any 
amount allocated to an employee 
which is withdrawn before the expira-
tion of such a period of time or the oc-
currence of such a contingency shall 
not be considered in determining 
whether the contributions under the 
plan discriminate in favor of officers, 
shareholders, employees whose prin-
cipal duties consist in supervising the 
work of other employees, or highly 
compensated employees. Thus, in case 
a plan permits employees to receive 
immediately the whole or any part of 
the amounts allocated to their ac-
counts, or to have the whole or any 
part of such amounts paid to a profit- 
sharing plan for them, any amounts 
which are received immediately shall 
not, for the purpose of section 401, be 
considered contributed to a profit-shar-
ing plan. 

(iii) Funds in a stock bonus or profit- 
sharing plan arising from forfeitures on 
termination of service, or other reason, 
must not be allocated to the remaining 
participants in such a manner as will 
effect the prohibited discrimination. 
With respect to forfeitures in a pension 
plan, see § 1.401–7. 

(2)(i) Section 401(a)(5) sets out cer-
tain provisions which will not in and of 
themselves be discriminatory within 
the meaning of section 401 a) (3) or (4). 
See § 1.401–3. Thus, a plan will not be 
considered discriminatory merely be-
cause the contributions or benefits 
bear a uniform relationship to total 
compensation or to the basic or regular 
rate of compensation, or merely be-
cause the contributions or benefits 
based on that part of the annual com-
pensation of employees which is sub-
ject to the Federal Insurance Contribu-
tions Act (chapter 21 of the Code) differ 
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