
151 

Internal Revenue Service, Treasury § 53.4943–11 

(ii) For purposes of this section, the 
term affiliated group shall have the 
same meaning as in section 1504(a), 
without regard to section 1504 (b) 
through (e). 

(iii) Section 53.4943–11(d) provides a 
transitional rule for certain parent cor-
porations. 

(d) Application of section 4943(c)(6)—(1) 
Program related activities. If a private 
foundation holds an interest which is 
not an interest in a business enterprise 
because of paragraph (b) of this section 
(relating to program related activi-
ties), and such interest later becomes 
an interest in a business enterprise 
solely by reason of failing to meet the 
requirements of such paragraph (b), 
such interest will then be subject to 
section (regardless of when it was 
originally acquired) and will be treated 
as having been acquired other than by 
purchase for purposes of section 
4943(c)(6). 

(2) Passive holdings, etc. (i) Except as 
provided in subdivision (ii), if a private 
foundation holds an interest that is not 
an interest in a business enterprise, 
and the interest later becomes an in-
terest in a business enterprise (other 
than by reason of a readjustment as de-
fined in § 53.4943–7(d)(1)), the interest 
will be treated as having been acquired 
by purchase by a disqualified person at 
the time the interest becomes an inter-
est in a business enterprise. The treat-
ment of an interest that becomes an in-
terest in a business enterprise by rea-
son of a readjustment shall be deter-
mined under § 53.4943–6 and § 53.4943–7. 

(ii) If a private foundation estab-
lishes that the events which caused an 
interest not originally a business en-
terprise to become a business enter-
prise were not effectively controlled by 
the private foundation, then such in-
terest shall be treated as acquired 
other than by purchase from the time 
of the change for purposes of section 
4943(c)(6). 

(iii) See § 53.4943–3(b)(3)(ii) for the def-
inition of effective control. 

(e) Sole proprietorship. For purposes of 
section 4943 and the regulations there-
under, the term ‘‘sole proprietorship’’ 
means any business enterprise (as de-
fined in paragraphs (a), (b), and (c) of 
this section: 

(1) Which is actually and directly 
owned by a private foundation, 

(2) In which the foundation has a 100 
percent equity interest, and 

(3) Which is not held by a corpora-
tion, trust, or other business entity for 
such foundation. 

A foundation may be considered to own 
a sole proprietorship even though the 
foundation is itself a corporation or a 
trust. However, a sole proprietorship 
which is owned by a foundation shall 
cease to be treated as a sole proprietor-
ship when the foundation no longer has 
a 100-percent interest in the equity of 
the business enterprise. Thus, if and 
when a foundation sells a 10-percent in-
terest in a sole proprietorship, such 
business enterprise shall be treated as 
a partnership under section 4943 and 
the regulations thereunder. 

[T.D. 7496, 42 FR 46285, Sept. 15, 1977, as 
amended by T.D. 7944, 49 FR 6484, Feb. 22, 
1984] 

§ 53.4943–11 Effective date. 

(a) In general. Section 4943 and 
§§ 53.4943–1 through 53.4943–11 shall take 
effect for taxable years beginning after 
December 31, 1969, except as otherwise 
provided by such sections. 

(b) Special transitional rule. In the 
case of any acquisition of excess hold-
ings prior to February 2, 1973, section 
4943(a)(1) shall not apply if correction 
occurs (within the meaning of para-
graph (c) of § 53.4943–9) within a period 
ending 90 days after July 5, 1977 ex-
tended (prior to the expiration of the 
original period) by any period which 
the Commissioner determines is rea-
sonable and necessary (within the 
meaning of paragraph (b) of § 53.4943–9) 
to bring about such correction. 

(c) Special transitional rule for acquisi-
tion by will, etc. (1) The rule in § 53.4943– 
6(b)(1) whereby holdings not held by a 
decedent are not treated as acquired 
under a will shall not apply to acquisi-
tions of after-acquired property of a de-
cedent’s estate occurring on or before 
May 22, 1984. 

(2) The rule in § 53.4943–6(b)(1) treat-
ing a purchase by an estate as a pur-
chase by a disqualified person where 
the executor is a disqualified person 
shall not apply to purchases occurring 
on or before May 22, 1984. 
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(d) Special transitional rule for affili-
ated groups. If on or before May 22, 1984 
a foundation holds an interest in a 
common parent corporation in an af-
filiated group, as defined in § 53.4943– 
10(c)(3)(ii), the foundation may elect to 
have both § 53.4943–8(c)(4) and § 53.4943– 
10(c)(3) not apply to such common par-
ent corporation. No election may be 
made to have only one section not 
apply. Such election shall be made by 
the governing body of the private foun-
dation at any time prior to February 
22, 1985. 

(e) Special transitional rule for changes 
to a business enterprise. Any interest 
that is not an interest in a business en-
terprise which becomes an interest in a 
business enterprise under § 53.4943– 
10(d)(2) prior to May 22, 1984 will be 
treated as having been acquired other 
than by purchase for purposes of sec-
tion 4943(c)(6). 

[T.D. 7496, 42 FR 46285, Sept. 15, 1977, as 
amended by T.D. 7944, 49 FR 6485, Feb. 22, 
1984] 

Subpart E—Taxes on Investments 
Which Jeopardize Charitable 
Purpose 

SOURCE: T.D. 7240, 37 FR 28747, Dec. 27, 1972, 
unless otherwise noted. 

§ 53.4944–1 Initial taxes. 
(a) On the private foundation—(1) In 

general. If a private foundation (as de-
fined in section 509) invests any 
amount in such a manner as to jeop-
ardize the carrying out of any of its ex-
empt purposes, section 4944(a) (1) of the 
Code imposes an excise tax on the mak-
ing of such investment. This tax is to 
be paid by the private foundation and 
is at the rate of 5 percent of the 
amount so invested for each taxable 
year (or part thereof) in the taxable pe-
riod (as defined in section 4944(e) (1)). 
The tax imposed by section 4944(a)(1) 
and this paragraph shall apply to in-
vestments of either income or prin-
cipal. 

(2) Jeopardizing investments. (i) Except 
as provided in section 4944(c), § 53.4944– 
3, § 53.4944–6(a), and subdivision (ii) of 
this subparagraph, an investment shall 
be considered to jeopardize the car-
rying out of the exempt purposes of a 

private foundation if it is determined 
that the foundation managers, in mak-
ing such investment, have failed to ex-
ercise ordinary business care and pru-
dence, under the facts and cir-
cumstances prevailing at the time of 
making the investment, in providing 
for the long- and short-term financial 
needs of the foundation to carry out its 
exempt purposes. In the exercise of the 
requisite standard of care and prudence 
the foundation managers may take 
into account the expected return (in-
cluding both income and appreciation 
of capital), the risks of rising and fall-
ing price levels, and the need for diver-
sification within the investment port-
folio (for example, with respect to type 
of security, type of industry, maturity 
of company, degree of risk and poten-
tial for return). The determination 
whether the investment of a particular 
amount jeopardizes the carrying out of 
the exempt purposes of a foundation 
shall be made on an investment by in-
vestment basis, in each case taking 
into account the foundation’s portfolio 
as a whole. No category of investments 
shall be treated as a per se violation of 
section 4944. However, the following are 
examples of types or methods of invest-
ment which will be closely scrutinized 
to determine whether the foundation 
managers have met the requisite stand-
ard of care and prudence: Trading in se-
curities on margin, trading in com-
modity futures, investments in work-
ing interests in oil and gas wells, the 
purchase of ‘‘puts,’’ ‘‘calls,’’ and 
‘‘straddles,’’ the purchase of warrants, 
and selling short. The determination 
whether the investment of any amount 
jeopardizes the carrying out of a foun-
dation’s exempt purposes is to be made 
as of the time that the foundation 
makes the investment and not subse-
quently on the basis of hindsight. 
Therefore, once it has been ascertained 
that an investment does not jeopardize 
the carrying out of a foundation’s ex-
empt purposes, the investment shall 
never be considered to jeopardize the 
carrying out of such purposes, even 
though, as a result of such investment, 
the foundation subsequently realizes a 
loss. The provisions of section 4944 and 
the regulations thereunder shall not 
exempt or relieve any person from 
compliance with any Federal or State 
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