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(d) Special transitional rule for affili-
ated groups. If on or before May 22, 1984
a foundation holds an interest in a
common parent corporation in an af-
filiated group, as defined in §53.4943-
10(c)(3)(ii), the foundation may elect to
have both §53.4943-8(c)(4) and §53.4943-
10(c)(3) not apply to such common par-
ent corporation. No election may be
made to have only one section not
apply. Such election shall be made by
the governing body of the private foun-
dation at any time prior to February
22, 1985.

(e) Special transitional rule for changes
to a business enterprise. Any interest
that is not an interest in a business en-
terprise which becomes an interest in a
business enterprise under §53.4943-
10(d)(2) prior to May 22, 1984 will be
treated as having been acquired other
than by purchase for purposes of sec-
tion 4943(c)(6).

[T.D. 7496, 42 FR 46285, Sept. 15, 1977, as
amended by T.D. 7944, 49 FR 6485, Feb. 22,
1984]

Subpart E—Taxes on Investments
Which Jeopardize Charitable
Purpose

SOURCE: T.D. 7240, 37 FR 28747, Dec. 27, 1972,
unless otherwise noted.

§53.4944-1 Initial taxes.

(a) On the private foundation—(1) In
general. If a private foundation (as de-
fined in section 509) invests any
amount in such a manner as to jeop-
ardize the carrying out of any of its ex-
empt purposes, section 4944(a) (1) of the
Code imposes an excise tax on the mak-
ing of such investment. This tax is to
be paid by the private foundation and
is at the rate of 5 percent of the
amount so invested for each taxable
year (or part thereof) in the taxable pe-
riod (as defined in section 4944(e) (1)).
The tax imposed by section 4944(a)(1)
and this paragraph shall apply to in-
vestments of either income or prin-
cipal.

(2) Jeopardizing investments. (i) Except
as provided in section 4944(c), §53.4944—
3, §53.4944-6(a), and subdivision (ii) of
this subparagraph, an investment shall
be considered to jeopardize the car-
rying out of the exempt purposes of a
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private foundation if it is determined
that the foundation managers, in mak-
ing such investment, have failed to ex-
ercise ordinary business care and pru-
dence, under the facts and cir-
cumstances prevailing at the time of
making the investment, in providing
for the long- and short-term financial
needs of the foundation to carry out its
exempt purposes. In the exercise of the
requisite standard of care and prudence
the foundation managers may take
into account the expected return (in-
cluding both income and appreciation
of capital), the risks of rising and fall-
ing price levels, and the need for diver-
sification within the investment port-
folio (for example, with respect to type
of security, type of industry, maturity
of company, degree of risk and poten-
tial for return). The determination
whether the investment of a particular
amount jeopardizes the carrying out of
the exempt purposes of a foundation
shall be made on an investment by in-
vestment basis, in each case taking
into account the foundation’s portfolio
as a whole. No category of investments
shall be treated as a per se violation of
section 4944. However, the following are
examples of types or methods of invest-
ment which will be closely scrutinized
to determine whether the foundation
managers have met the requisite stand-
ard of care and prudence: Trading in se-
curities on margin, trading in com-
modity futures, investments in work-
ing interests in oil and gas wells, the
purchase of ‘“‘puts,” “‘‘calls,” and
‘“‘straddles,” the purchase of warrants,
and selling short. The determination
whether the investment of any amount
jeopardizes the carrying out of a foun-
dation’s exempt purposes is to be made
as of the time that the foundation
makes the investment and not subse-
quently on the basis of hindsight.
Therefore, once it has been ascertained
that an investment does not jeopardize
the carrying out of a foundation’s ex-
empt purposes, the investment shall
never be considered to jeopardize the
carrying out of such purposes, even
though, as a result of such investment,
the foundation subsequently realizes a
loss. The provisions of section 4944 and
the regulations thereunder shall not
exempt or relieve any person from
compliance with any Federal or State
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law imposing any obligation, duty, re-
sponsibility, or other standard of con-
duct with respect to the operation or
administration of an organization or
trust to which section 4944 applies. Nor
shall any State law exempt or relieve
any person from any obligation, duty,
responsibility, or other standard of
conduct provided in section 4944 and
the regulations thereunder.

(ii)(a) Section 4944 shall not apply to
an investment made by any person
which is later gratuitously transferred
to a private foundation. If such founda-
tion furnishes any consideration to
such person upon the transfer, the
foundation will be treated as having
made an investment (within the mean-
ing of section 4944(a)(1)) in the amount
of such consideration.

(b) Section 4944 shall not apply to an
investment which is acquired by a pri-
vate foundation solely as a result of a
corporate reorganization within the
meaning of section 368(a).

(iii) For purposes of section 4944, a
private foundation which, after Decem-
ber 31, 1969, changes the form or terms
of an investment (regardless of whether
subdivision (ii) of this subparagraph
applies to such investment), will be
considered to have entered into a new
investment on the date of such change,
except as provided in subdivision (ii)
(b) of this subparagraph. Accordingly, a
determination, under subdivision (i) of
this subparagraph, whether such
change in the investment jeopardizes
the carrying out of the foundation’s ex-
empt purposes shall be made at such
time.

(iv) It is not intended that the taxes
imposed under Chapter 42 be exclusive.
For example, if a foundation purchases
a sole proprietorship in a business en-
terprise within the meaning of section
4943(d)(4), in addition to tax under sec-
tion 4943, the foundation may be liable
for tax under section 4944 if the invest-
ment jeopardizes the carrying out of
any of its exempt purposes.

(b) On the management—(1) In general.
In any case in which a tax is imposed
by section 4944(a)(1) and paragraph (a)
of this section, section 4944 (a)(2) of the
Code imposes on the participation of
any foundation manager in the making
of the investment, knowing that it is
jeopardizing the carrying out of any of
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the foundation’s exempt purposes, a
tax equal to 5 percent of the amount so
invested for each taxable year of the
foundation (or part thereof) in the tax-
able period (as defined in section
4944(e)(1)), subject to the provisions of
section 4944(d) and §53.4944-4, unless
such participation is not willful and is
due to reasonable cause. The tax im-
posed under section 4944(a)(2) shall be
paid by the foundation manager.

(2) Definitions and special rules—(i)
Knowing. For purposes of section 4944, a
foundation manager shall be consid-
ered to have participated in the mak-
ing of an investment ‘‘*knowing”’ that it
is jeopardizing the carrying out of any
of the foundation’s exempt purposes
only if:

(a) He has actual knowledge of suffi-
cient facts so that, based solely upon
such facts, such investment would be a
jeopardizing investment under para-
graph (a)(2) of this section,

(b) He is aware that such an invest-
ment under these circumstances may
violate the provisions of federal tax
law governing jeopardizing invest-
ments, and

(c) He negligently fails to make rea-
sonable attempts to ascertain whether
the investment is a jeopardizing invest-
ment, or he is in fact aware that it is
such an investment.

For purposes of this part and Chapter
42, the term knowing does not mean
“having reason to know’. However,
evidence tending to show that a foun-
dation manager has reason to know of
a particular fact or particular rule is
relevant in determining whether he
had actual knowledge of such fact or
rule. Thus, for example, evidence tend-
ing to show that a foundation manager
has reason to know of sufficient facts
so that, based solely upon such facts,
an investment would be a jeopardizing
investment is relevant in determining
whether he has actual knowledge of
such facts.

(ii) Willful. A foundation manager’s
participation in a jeopardizing invest-
ment is willful if it is voluntary, con-
scious, and intentional. No motive to
avoid the restrictions of the law or the
incurrence of any tax is necessary to
make such participation willfull. How-
ever, a foundation manager’s participa-
tion in a jeopardizing investment is not
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willful if he does not know that it is a
jeopardizing investment under para-
graph (a)(2) of this section.

(iii) Due to reasonable cause. A foun-
dation manager’s actions are due to
reasonable cause if he has exercised his
responsibility on behalf of the founda-
tion with ordinary business care and
prudence.

(iv) Participation. The participation
of any foundation manager in the mak-
ing of an investment shall consist of
any manifestation of approval of the
investment.

(v) Advice of counsel. If a foundation
manager, after full disclosure of the
factual situation to legal counsel (in-
cluding house counsel), relies on the
advice of such counsel expressed in a
reasoned written legal opinion that a
particular investment would not jeop-
ardize the carrying out of any of the
foundation’s exempt purposes (because,
as a matter of law, the investment is
excepted from such classification, for
example, as a program-related invest-
ment under section 4944(c)), then al-
though such investment is subse-
quently held to be a jeopardizing in-
vestment under paragraph (a)(2) of this
section, the foundation manager’s par-
ticipation in such investment will ordi-
narily not be considered ‘“knowing’’ or
“willfull’” and will ordinarily be con-
sidered ‘‘due to reasonable cause”
within the meaning of section 4944(a)
(2). In addition, if a foundation man-
ager, after full disclosure of the factual
situation to qualified investment coun-
sel, relies on the advice of such coun-
sel, such advice being derived in a man-
ner consistent with generally accepted
practices of persons who are such a
qualified investment counsel and being
expressed in writing that a particular
investment will provide for the long
and short term financial needs of the
foundation under paragraph (a)(2) of
this section, then although such in-
vestment is subsequently held not to
provide for such long and short term fi-
nancial needs, the foundation man-
ager’s participation in failing to pro-
vide for such long and short term fi-
nancial needs will ordinarily not be
considered ‘““knowing’ or “willful’’ and
will ordinarily be considered ‘“‘due to
reasonable cause’” within the meaning
of section 4944(a)(2). For purposes of
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this subdivision, a written legal opin-
ion will be considered ‘‘reasoned’” even
if it reaches a conclusion which is sub-
sequently determined to be incorrect
so long as such opinion addresses itself
to the facts and applicable law. How-
ever, a written legal opinion will not be
considered ‘‘reasoned” if it does noth-
ing more than recite the facts and ex-
press a conclusion. However, the ab-
sence of advice of legal counsel or
qualified investment counsel with re-
spect to the investment shall not, by
itself, give rise to any inference that a
foundation manager participated in
such investment knowingly, willfully,
or without reasonable cause.

(vi) Cross reference. For provisions re-
lating to the burden of proof in cases
involving the issue whether a founda-
tion manager has knowingly partici-
pated in the making of a jeopardizing
investment, see section 7454(b).

(c) Examples. The provisions of this
section may be illustrated by the fol-
lowing examples:

Example (1). A is a foundation manager of
B, a private foundation with assets of
$100,000. A approves the following three in-
vestments by B after taking into account
with respect to each of them B’s portfolio as
a whole: (1) An investment of $5,000 in the
common stock of corporation X; (2) an in-
vestment of $10,000 in the common stock of
corporation Y; and (3) an investment of $8,000
in the common stock of corporation Z. Cor-
poration X has been in business a consider-
able time, its record of earnings is good and
there is no reason to anticipate a diminution
of its earnings. Corporation Y has a prom-
ising product, has had earnings in some
years and substantial losses in others, has
never paid a dividend, and is widely reported
in investment advisory services as seriously
undercapitalized. Corporation Z has been in
business a short period of time and manufac-
tures a product that is new, is not sold by
others, and must compete with a well-estab-
lished alternative product that serves the
same purpose. Z’s stock is classified as a
high-risk investment by most investment ad-
visory services with the possibility of sub-
stantial long-term appreciation but with lit-
tle prospect of a current return. A has stud-
ied the records of the three corporations and
knows the foregoing facts. In each case the
price per share of common stock purchased
by B is favorable to B. Under the standards
of paragraph (a)(2)(i) of this section, the in-
vestment of $10,000 in the common stock of Y
and the investment of $8,000 in the common
stock of Z may be classified as jeopardizing
investments, while the investment of $5,000
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in the common stock of X will not be so clas-
sified. B would then be liable for an initial
tax of $500 (i.e., 5 percent of $10,000) for each
year (or part thereof) in the taxable period
for the investment in Y, and an initial tax of
$400 (i.e., 5 percent of $8,000) for each year (or
part thereof) in the taxable period for the in-
vestment in Z. Further, since A had actual
knowledge that the investments in the com-
mon stock of Y and Z were jeopardizing in-
vestments, A would then be liable for the
same amount of initial taxes as B.

Example (2). Assume the facts as stated in
Example (1), except that: (1) In the case of
corporation Y, B’s investment will be made
for new stock to be issued by Y and there is
reason to anticipate that B’s investment, to-
gether with investments required by B to be
made concurrently with its own, will satisfy
the capital needs of corporation Y and will
thereby overcome the difficulties that have
resulted in Y’s uneven earnings record; and
(2) in the case of corporation Z, the manage-
ment has a demonstrated capacity for get-
ting new businesses started successfully and
Z has received substantial orders for its new
product. Under the standards of paragraph
(@) (2) (i) of this section, neither the invest-
ment in Y nor the investment in Z will be
classified as a jeopardizing investment and
neither A nor B will be liable for an initial
tax on either of such investments.

Example (3). D is a foundation manager of
E, a private foundation with assets of
$200,000. D was hired by E to manage E’s in-
vestments after a careful review of D’s train-
ing, experience and record in the field of in-
vestment management and advice indicated
to E that D was well qualified to provide pro-
fessional investment advice in the manage-
ment of E’s investment assets. D, after care-
ful research into how best to diversify E’s in-
vestments, provide for E’s long-term finan-
cial needs, and protect against the effects of
long-term inflation, decides to allocate a
portion of E’s investment assets to unim-
proved real estate in selected areas of the
country where population patterns and eco-
nomic factors strongly indicate continuing
growth at a rapid rate. D determines that
the short-term financial needs of E can be
met through E’s other investments. Under
the standards of paragraph (a)(2)(i) of this
section, the investment of a portion of E’s
investment assets in unimproved real estate
will not be classified as a jeopardizing in-
vestment and neither D nor E will be liable
for an initial tax on such investment.

[T.D. 7240, 37 FR 28747, Dec. 29, 1972, as
amended by T.D. 7299, 38 FR 35304, Dec. 27,
1973]

§53.4944-2 Additional taxes.

(a) On the private foundation. Section
4944(b)(1) of the Code imposes an excise
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tax in any case in which an initial tax
is imposed by section 4944(a)(1) and
§53.4944-1(a) on the making of a jeop-
ardizing investment by a private foun-
dation and such investment is not re-
moved from jeopardy within the tax-
able period (as defined in section
4944(e)(1)). The tax imposed under sec-
tion 4944(b)(1) is to be paid by the pri-
vate foundation and is at the rate of 25
percent of the amount of the invest-
ment. This tax shall be imposed upon
the portion of the investment which
has not been removed from jeopardy
within the taxable period.

(b) On the management. Section
4944(b)(2) of the Code imposes an excise
tax in any case in which an additional
tax is imposed by section 4944 (b)(1) and
paragraph (a) of this section and a
foundation manager has refused to
agree to part or all of the removal of
the investment from jeopardy. The tax
imposed under section 4944(b)(2) is at
the rate of 5 percent of the amount of
the investment, subject to the provi-
sions of section 4944(d) and §53.4944-4.
This tax is to be paid by any founda-
tion manager who has refused to agree
to the removal of part or all of the in-
vestment from jeopardy, and shall be
imposed upon the portion of the invest-
ment which has not been removed from
jeopardy within the taxable period.

(c) Examples. The provisions of this
section may be illustrated by the fol-
lowing examples:

Example (1). X is a foundation manager of
Y, a private foundation. On the advice of X,
Y invests $5,000 in the common stock of cor-
poration M. Assume that both X and Y are
liable for the taxes imposed by section
4944(a) on the making of the investment. As-
sume further that no part of the investment
is removed from jeopardy within the taxable
period and that X refused to agree to such
removal. Y will be liable for an additional
tax of $1,250 (i.e., $5,000x25%). X will be liable
for an additional tax of $250 (i.e., $5,000x5%).

Example (2). Assume the facts as stated in
Example (1), except that X is not liable for
the tax imposed by section 4944(a)(2) for his
participation in the making of the invest-
ment, because such participation was not
willful and was due to reasonable cause. X
will nonetheless be liable for the tax of $250
imposed by section 4944(b)(2) since an addi-
tional tax has been imposed upon Y and
since X refused to agree to the removal of
the investment from jeopardy.
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