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of any person, except in the case of de-
fault.

(14) Status of plan as ESOP. To be ex-
empt, a loan must be made to a plan
that is an ESOP at the time of such
loan. However, a loan to a plan for-
mally designated as an ESOP at the
time of the loan that fails to be an
ESOP because it does not comply with
section 401(a) of the Code or §54.4975-11
will be exempt as of the time of such
loan if the plan is amended retro-
actively under section 401(b) or
§54.4975-11(a)(4).

(15) Special rules for certain loans—(i)
Loans made before January 1, 1976. A
loan made before January 1, 1976, or
made afterwards under a binding agree-
ment in effect on January 1, 1976 (or
under renewals permitted by the terms
of the agreement on that date) is ex-
empt for the entire period of the loan if
it otherwise satisfies the provisions of
this paragraph (b) for such period, even
though it does not satisfy the following
provisions of this section: the last sen-
tence of paragraph (b) (4) and all of
paragraph (b) (5), (6), (8) (i) and (ii), and
(9) through (13), inclusive.

(i) Loans made after December 31, 1975,
but before November 1, 1977. A loan made
after December 31, 1975, but before No-
vember 1, 1977 or made afterwards
under a binding agreement in effect on
November 1, 1977 (or under renewals
permitted by the terms of the agree-
ment on that date) is exempt for the
entire period of the loan if it otherwise
satisfies the provisions of this para-
graph (b) for such period even though it
does not satisfy the following provi-
sions of this section: paragraph (b) (6)
and (9) and the three additional rules
listed in paragraph (b) (8) (ii).

(iii) Release rule. Notwithstanding
paragraph (b) (15) (i) and (ii) of this sec-
tion, if the proceeds of a loan are used
to acquire securities after November 1,
1977, the loan must comply by such
date with the provisions of paragraph
(b) (8) of this section.

(iv) Default rule. Notwithstanding
paragraph (b) (15) (i) and (ii) of this sec-
tion, a loan by a disqualified person
other than a guarantor must meet the
requirements of paragraph (b) (6) of
this section. A loan will meet these re-
quirements if it is retroactively
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amended before November 1, 1977 to
meet these requirements.

(v) Put option rule. With respect to a
security distributed before November 1,
1977, the put option provisions of para-
graph (b) (10), (11), and (12) of this sec-
tion will be deemed satisfied as of the
date the security is distributed if by
December 31, 1977, the security is sub-
ject to a put option satisfying such
provisions, the security is subject to a
put option satisfying such provisions.
For purposes of satisfying such provi-
sions, the security will be deemed dis-
tributed on the date the put option is
issued. However, the put option provi-
sions need not be satisfied with respect
to a security that is not owned on No-
vember 1, 1977, by a person in whose
hands a put option must be exercisable.

(Sec. 4975 (e) (7), (88 Stat. 976; 26 U.S.C. 4975
(©XO))]
[T.D. 7506, 42 FR 44391, Sept. 2, 1977]

§54.4975-9 Definition of “fiduciary”.

(a)-(b) [Reserved]

(c) Investment advice. (1) A person
shall be deemed to be rendering “in-
vestment advice” to an employee ben-
efit plan, within the meaning of section
4975(e)(3)(B) and this paragraph, only if:

(i) Such person renders advice to the
plan as to the value of securities or
other property, or makes recommenda-
tions as to the advisability of investing
in, purchasing, or selling securities or
other property; and

(i) Such person either directly or in-
directly (e.g., through or together with
any affiliate):

(A) Has discretionary authority or
control, whether or not pursuant to
agreement, arrangement or under-
standing, with respect to purchasing or
selling securities or other property for
the plan; or

(B) Renders any advice described in
paragraph (c)(1)(i) of this section on a
regular basis to the plan pursuant to a
mutual agreement, arrangement or un-
derstanding, written or otherwise, be-
tween such person and the plan or a fi-
duciary with respect to the plan, that
such services will serve as a primary
basis for investment decisions with re-
spect to plan assets, and that such per-
son will render individualized invest-
ment advice to the plan based on the
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particular needs of the plan regarding
such matters as, among other things,
investment policies or stategy, overall
portfolio composition, or diversifica-
tion of plan investments.

(2) A person who is a fiduciary with
respect to a plan by reason of rendering
investment advice (as defined in para-
graph (c)(1) of this section) for a fee or
other compensation, direct or indirect,
with respect to any moneys or other
property of such plan, or having any
authority or responsibility to do so,
shall not be deemed to be a fiduciary
regarding any assets of the plan with
respect to which such person does not
have any discretionary authority, dis-
cretionary control or discretionary re-
sponsibility, does not exercise any au-
thority or control, does not render in-
vestment advice (as defined in para-
graph (c)(1) of this section) for a fee or
other compensation, and does not have
any authority or responsibility to
render such investment advice, pro-
vided that nothing in this paragraph
shall be deemed to:

(i) Exempt such person from the pro-
visions of section 405(a) of the Em-
ployee Retirement Income Security
Act of 1974 concerning liability for fi-
duciary breaches by other fiduciaries
with respect to any assets of the plan;
or

(ii) Exclude such person from the def-
inition of the term disqualified person
(as set forth in section 4975(e)(2)) with
respect to any assets of the plan.

(d) Execution of securities transactions.
(1) A person who is a broker or dealer
registered under the Securities Ex-
change Act of 1934, a reporting dealer
who makes primary markets in securi-
ties of the United States Government
or of an agency of the United States
Government and reports daily to the
Federal Reserve Bank of New York its
positions with respect to such securi-
ties and borrowings thereon, or a bank
supervised by the United States or a
State, shall not be deemed to be a fidu-
ciary, within the meaning of section
4975(e)(3), with respect to an employee
benefit plan solely because such person
executes transactions for the purchase
or sale of securities on behalf of such
plan in the ordinary course of its busi-
ness as a broker, dealer, or bank, pur-
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suant to instructions of a fiduciary
with respect to such plan, if:

(i) Neither the fiduciary nor any af-
filiate of such fiduciary is such broker,
dealer, or bank; and

(ii) The instructions specify (A) the
security to be purchased or sold, (B) a
price range within which such security
is to be purchased or sold, or, if such
security is issued by an open-end in-
vestment company registered under
the Investment Company Act of 1940 (15
U.S.C. 80a-1, et seq.), a price which is
determined in accordance with Rule
22c-1 under the Investment Company
Act of 1940 (17 CFR 270.22¢c-1), (C) a time
span during which such security may
be purchased or sold (not to exceed five
business days), and (D) the minimum
or maximum quantity of such security
which may be purchased or sold within
such price range, or, in the case of se-
curity issued by an open-end invest-
ment company registered under the In-
vestment Company Act of 1940, the
minimum or maximum quantity of
such security which may be purchased
or sold, or the value of such security in
dollar amount which may be purchased
or sold, at the price referred to in para-
graph (d)(1)(ii)(B) of this section.

(2) A person who is a broker-dealer,
reporting dealer, or bank which is a fi-
duciary with respect to an employee
benefit plan solely by reason of the
possession or exercise of discretionary
authority or discretionary control in
the management of the plan or the
management or disposition of plan as-
sets in connection with the execution
of a transaction or transactions for the
purchase or sale of securities on behalf
of such plan which fails to comply with
the provisions of paragraph (d)(1) of
this section, shall not be deemed to be
a fiduciary regarding any assets of the
plan with respect to which such
broker-dealer, reporting dealer or bank
does not have any discretionary au-
thority, discretionary control or dis-
cretionary responsibility, does not ex-
ercise any authority or control, does
not render investment advice (as de-
fined in paragraph (c)(1) of this section)
for a fee or other compensation, and
does not have any authority or respon-
sibility to render such investment ad-
vice, provided that nothing in this
paragraph shall be deemed to:
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(i) Exempt such broker-dealer, re-
porting dealer, or bank from the provi-
sions of section 405(a) of the Employee
Retirement Income Security Act of
1974 concerning liability for fiduciary
breaches by other fiduciaries with re-
spect to any assets of the plan; or

(if) Exclude such broker-dealer, re-
porting dealer, or bank from the defini-
tion of the term disqualified person (as
set forth in section 4975(e)(2)) with re-
spect to any assets of the plan.

(e) Affiliate and control. (1) For pur-
poses of paragraphs (c) and (d) of this
section, an “‘affiliate’” of a person shall
include:

(i) Any person directly or indirectly,
through one or more intermediaries,
controlling, controlled by, or under
common control with such person;

(i) Any officer, director, partner,
employee or relative (as defined in sec-
tion 4975(e)(6)) of such person; and

(iii) Any corporation or partnership
of which such person is an officer, di-
rector or partner.

(2) For purposes of this paragraph,
the term control means the power to ex-
ercise a controlling influence over the
management or policies of a person
other than an individual.

[T.D. 7386, 40 FR 50841, Oct. 31, 1975]

§54.4975-11

(a) In general—(1) Type of plan. To be
an “ESOP” (employee stock ownership
plan), a plan described in section
4975(e)(7)(A) must meet the require-
ments of this section. See section
4975(e)(7)(B).

(2) Designation as ESOP. To be an
ESOP, a plan must be formally des-
ignated as such in the plan document.

(3) Continuing loan provisions under
plan—(i) Creation of protections and
rights. The terms of an ESOP must for-
mally provide participants with certain
protections and rights with respect to
plan assets acquired with the proceeds
of an exempt loan. These protections
and rights are those referred to in the
third sentence of §54.4975-7(b)(4), relat-
ing to put, call, or other options and to
buy-sell or similar arrangements, and
in §54.4975-7(b) (10), (11), and (12), relat-
ing to put options.

(ii) ““Nonterminable’ protections and
rights. The terms of an ESOP must also
formally provide that these protections

“ESOP” requirements.

§54.4975-11

and rights are nonterminable. Thus, if
a plan holds or has distributed securi-
ties acquired with the proceeds of an
exempt loan and either the loan is re-
paid or the plan ceases to be an ESOP,
these protections and rights must con-
tinue to exist under the terms of the
plan. However, the protections and
rights will not fail to be nonterminable
merely because they are not exer-
cisable under §54.4975-7(b) (11) and
(12)(i1). For example, if, after a plan
ceases to be an ESOP, securities ac-
quired with the proceeds of an exempt
loan cease to be publicly traded, the 15-
month period prescribed by §54.4975-
7(b)(11) includes the time when the se-
curities are publicly traded.

(iii) No incorporation by reference of
protections and rights. The formal re-
quirements of paragraph (a)(3) (i) and
(i) of this section must be set forth in
the plan. Mere reference to the third
sentence of §54.4975-7(b)(4) and to the
provisions of §54.4975-7(b) (10), (11), and
(12) is not sufficient.

(iv) Certain remedial amendments. Not-
withstanding the limits under para-
graph (a) (4) and (10) of this section on
the retroactive effect of plan amend-
ments, a remedial plan amendment
adopted before December 31, 1979, to
meet the requirements of paragraph
(a)(3) (i) and (ii) of this section is retro-
actively effective as of the later of the
date on which the plan was designated
as an ESOP or November 1, 1977.

(4) Retroactive amendment. A plan
meets the requirements of this section
as of the date that it is designated as
an ESOP if it is amended retroactively
to meet, and in fact does meet, such re-
quirements at any of the following
times:

(i) 12 months after the date on which
the plan is designated as an ESOP;

(ii) 90 days after a determination let-
ter is issued with respect to the quali-
fication of the plan as an ESOP under
this section, but only if the determina-
tion is requested by the time in para-
graph (a)(4)(i) of this section; or

(iii) A later date approved by the dis-
trict director.

(5) Addition to other plan. An ESOP
may form a portion of a plan the bal-
ance of which includes a qualified pen-
sion, profit-sharing, or stock bonus
plan which is not an ESOP. A reference
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