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request a certificate on behalf of the
individual, and cooperating in efforts
to determine the validity of the cor-
roborating evidence and the dates of
creditable coverage. While a plan may
refuse to credit coverage where the in-
dividual fails to cooperate with the
plan’s or issuer’s efforts to verify cov-
erage, the plan may not consider an in-
dividual’s inability to obtain a certifi-
cate to be evidence of the absence of
creditable coverage.

(ii) Documents. Documents that cor-
roborate creditable coverage (and wait-
ing or affiliation periods) include ex-
planations of benefits (EOBs) or other
correspondence from a plan or issuer
indicating coverage, pay stubs showing
a payroll deduction for health cov-
erage, a health insurance identification
card, a certificate of coverage under a
group health policy, records from med-
ical care providers indicating health
coverage, third party statements
verifying periods of coverage, and any
other relevant documents that evi-
dence periods of health coverage.

(iii) Other evidence. Creditable cov-
erage (and waiting or affiliation peri-
ods) may also be corroborated through
means other than documentation, such
as by a telephone call from the plan or
provider to a third party verifying
creditable coverage.

(iv) Example. The rules of this para-
graph (c)(3) are illustrated by the fol-
lowing example:

Example. (i) Facts. Individual F terminates
employment with Employer W and, a month
later, is hired by Employer X. X’s group
health plan imposes a preexisting condition
exclusion of 12 months on new enrollees
under the plan and uses the standard method
of determining creditable coverage. F fails to
receive a certificate of prior coverage from
the self-insured group health plan main-
tained by F’s prior employer, W, and re-
quests a certificate. However, F (and X’s
plan, on F’s behalf and with F’s cooperation)
is unable to obtain a certificate from W’s
plan. F attests that, to the best of F’s knowl-
edge, F had at least 12 months of continuous
coverage under W’s plan, and that the cov-
erage ended no earlier than F’s termination
of employment from W. In addition, F pre-
sents evidence of coverage, such as an expla-
nation of benefits for a claim that was made
during the relevant period.

(ii) Conclusion. In this Example, based sole-
ly on these facts, F has demonstrated cred-
itable coverage for the 12 months of coverage
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under W’s plan in the same manner as if F
had presented a written certificate of cred-
itable coverage.

(4) Demonstrating categories of cred-
itable coverage. Procedures similar to
those described in this paragraph (c)
apply in order to determine the dura-
tion of an individual’s creditable cov-
erage with respect to any category
under paragraph (b) of this section (re-
lating to determining creditable cov-
erage under the alternative method).

(5) Demonstrating dependent status. If,
in the course of providing evidence (in-
cluding a certificate) of creditable cov-
erage, an individual is required to dem-
onstrate dependent status, the group
health plan or issuer is required to
treat the individual as having fur-
nished a certificate showing the de-
pendent status if the individual attests
to such dependency and the period of
such status and the individual cooper-
ates with the plan’s or issuer’s efforts
to verify the dependent status.

[T.D. 9166, 69 FR 78746, Dec. 30, 2004]

§54.9801-6 Special enrollment periods.

(a) Special enrollment for certain indi-
viduals who lose coverage—(1) In general.
A group health plan is required to per-
mit current employees and dependents
(as defined in §54.9801-2) who are de-
scribed in paragraph (a)(2) of this sec-
tion to enroll for coverage under the
terms of the plan if the conditions in
paragraph (a)(3) of this section are sat-
isfied. The special enrollment rights
under this paragraph (a) apply without
regard to the dates on which an indi-
vidual would otherwise be able to en-
roll under the plan. (See section
701(f)(1) of ERISA and section 2701(f)(1)
of the PHS Act, under which this obli-
gation is also imposed on a health in-
surance issuer offering group health in-
surance coverage.)

(2) Individuals eligible for special en-
rollment—(i) When employee loses cov-
erage. A current employee and any de-
pendents (including the employee’s
spouse) each are eligible for special en-
rollment in any benefit package under
the plan (subject to plan eligibility
rules conditioning dependent enroll-
ment on enrollment of the employee)
if—
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(A) The employee and the dependents
are otherwise eligible to enroll in the
benefit package;

(B) When coverage under the plan
was previously offered, the employee
had coverage under any group health
plan or health insurance coverage; and

(C) The employee satisfies the condi-
tions of paragraph (a)(3)(i), (ii), or (iii)
of this section and, if applicable, para-
graph (a)(3)(iv) of this section.

(ii) When dependent loses coverage—(A)
A dependent of a current employee (in-
cluding the employee’s spouse) and the
employee each are eligible for special
enrollment in any benefit package
under the plan (subject to plan eligi-
bility rules conditioning dependent en-
rollment on enrollment of the em-
ployee) if—

(1) The dependent and the employee
are otherwise eligible to enroll in the
benefit package;

(2) When coverage under the plan was
previously offered, the dependent had
coverage under any group health plan
or health insurance coverage; and

(3) The dependent satisfies the condi-
tions of paragraph (a)(3)(i), (ii), or (iii)
of this section and, if applicable, para-
graph (a)(3)(iv) of this section.

(B) However, the plan is not required
to enroll any other dependent unless
that dependent satisfies the criteria of
this paragraph (a)(2)(ii), or the em-
ployee satisfies the criteria of para-
graph (a)(2)(i) of this section.

(iii) Examples. The rules of this para-
graph (a)(2) are illustrated by the fol-
lowing examples:

Example 1. (i) Facts. Individual A works for
Employer X. A, A’s spouse, and A’s dependent
children are eligible but not enrolled for cov-
erage under X’s group health plan. A’s spouse
works for Employer Y and at the time cov-
erage was offered under X’s plan, A was en-
rolled in coverage under Y’s plan. Then, A
loses eligibility for coverage under Y’s plan.

(ii) Conclusion. In this Example 1, because A
satisfies the conditions for special enroll-
ment under paragraph (a)(2)(i) of this sec-
tion, A, A’s spouse, and A’s dependent chil-
dren are eligible for special enrollment under
X’s plan.

Example 2. (i) Facts. Individual A and A’s
spouse are eligible but not enrolled for cov-
erage under Group Health Plan P maintained
by A’s employer. When A was first presented
with an opportunity to enroll A and A’s
spouse, they did not have other coverage.
Later, A and A’s spouse enroll in Group
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Health Plan Q maintained by the employer
of A’s spouse. During a subsequent open en-
rollment period in P, A and A’s spouse did
not enroll because of their coverage under Q.
They then lose eligibility for coverage under

(ii) Conclusion. In this Example 2, because A
and A’s spouse were covered under Q when
they did not enroll in P during open enroll-
ment, they satisfy the conditions for special
enrollment under paragraphs (a)(2)(i) and (ii)
of this section. Consequently, A and A’s
spouse are eligible for special enrollment
under P.

Example 3. (i) Facts. Individual B works for
Employer X. B and B’s spouse are eligible
but not enrolled for coverage under X’s
group health plan. B’s spouse works for Em-
ployer Y and at the time coverage was of-
fered under X’s plan, B’s spouse was enrolled
in self-only coverage under Y’s group health
plan. Then, B’s spouse loses eligibility for
coverage under Y’s plan.

(i) Conclusion. In this Example 3, because
B’s spouse satisfies the conditions for special
enrollment under paragraph (a)(2)(ii) of this
section, both B and B’s spouse are eligible
for special enrollment under X’s plan.

Example 4. (i) Facts. Individual A works for
Employer X. X maintains a group health
plan with two benefit packages—an HMO op-
tion and an indemnity option. Self-only and
family coverage are available under both op-
tions. A enrolls for self-only coverage in the
HMO option. A’s spouse works for Employer
Y and was enrolled for self-only coverage
under Y’s plan at the time coverage was of-
fered under X’s plan. Then, A’s spouse loses
coverage under Y’s plan. A requests special
enrollment for A and A’s spouse under the
plan’s indemnity option.

(ii) Conclusion. In this Example 4, because
A’s spouse satisfies the conditions for special
enrollment under paragraph (a)(2)(ii) of this
section, both A and A’s spouse can enroll in
either benefit package under X’s plan. There-
fore, if A requests enrollment in accordance
with the requirements of this section, the
plan must allow A and A’s spouse to enroll in
the indemnity option.

(3) Conditions for special enrollment—
(i) Loss of eligibility for coverage. In the
case of an employee or dependent who
has coverage that is not COBRA con-
tinuation coverage, the conditions of
this paragraph (a)(3)(i) are satisfied at
the time the coverage is terminated as
a result of loss of eligibility (regardless
of whether the individual is eligible for
or elects COBRA continuation cov-
erage). Loss of eligibility under this
paragraph (a)(3)(i) does not include a
loss due to the failure of the employee
or dependent to pay premiums on a
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timely basis or termination of cov-
erage for cause (such as making a
fraudulent claim or an intentional mis-
representation of a material fact in
connection with the plan). Loss of eli-
gibility for coverage under this para-
graph (a)(3)(i) includes (but is not lim-
ited to)—

(A) Loss of eligibility for coverage as
a result of legal separation, divorce,
cessation of dependent status (such as
attaining the maximum age to be eligi-
ble as a dependent child under the
plan), death of an employee, termi-
nation of employment, reduction in the
number of hours of employment, and
any loss of eligibility for coverage
after a period that is measured by ref-
erence to any of the foregoing;

(B) In the case of coverage offered
through an HMO, or other arrange-
ment, in the individual market that
does not provide benefits to individuals
who no longer reside, live, or work in a
service area, loss of coverage because
an individual no longer resides, lives,
or works in the service area (whether
or not within the choice of the indi-
vidual);

(C) In the case of coverage offered
through an HMO, or other arrange-
ment, in the group market that does
not provide benefits to individuals who
no longer reside, live, or work in a
service area, loss of coverage because
an individual no longer resides, lives,
or works in the service area (whether
or not within the choice of the indi-
vidual), and no other benefit package is
available to the individual;

(D) A situation in which an indi-
vidual incurs a claim that would meet
or exceed a lifetime limit on all bene-
fits; and

(E) A situation in which a plan no
longer offers any benefits to the class
of similarly situated individuals (as de-
scribed in §54.9802-1(d)) that includes
the individual.

(ii) Termination of employer contribu-
tions. In the case of an employee or de-
pendent who has coverage that is not
COBRA continuation coverage, the
conditions of this paragraph (a)(3)(ii)
are satisfied at the time employer con-
tributions towards the employee’s or
dependent’s coverage terminate. Em-
ployer contributions include contribu-
tions by any current or former em-
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ployer that was contributing to cov-
erage for the employee or dependent.

(iii) Exhaustion of COBRA continu-
ation coverage. In the case of an em-
ployee or dependent who has coverage
that is COBRA continuation coverage,
the conditions of this paragraph
(@)(3)(iii) are satisfied at the time the
COBRA continuation coverage is ex-
hausted. For purposes of this para-
graph (a)(3)(iii), an individual who sat-
isfies the conditions for special enroll-
ment of paragraph (a)(3)(i) of this sec-
tion, does not enroll, and instead elects
and exhausts COBRA continuation cov-
erage satisfies the conditions of this
paragraph (a)(3)(iii). (Exhaustion of
COBRA continuation coverage is defined
in §54.9801-2.)

(iv) Written statement. A plan may re-
quire an employee declining coverage
(for the employee or any dependent of
the employee) to state in writing
whether the coverage is being declined
due to other health coverage only if, at
or before the time the employee de-
clines coverage, the employee is pro-
vided with notice of the requirement to
provide the statement (and the con-
sequences of the employee’s failure to
provide the statement). If a plan re-
quires such a statement, and an em-
ployee does not provide it, the plan is
not required to provide special enroll-
ment to the employee or any dependent
of the employee under this paragraph
(@)(@®3). A plan must treat an employee
as having satisfied the plan require-
ment permitted under this paragraph
(@)@3)(iv) if the employee provides a
written statement that coverage was
being declined because the employee or
dependent had other coverage; a plan
cannot require anything more for the
employee to satisfy the plan’s require-
ment to provide a written statement.
(For example, the plan cannot require
that the statement be notarized.)

(v) The rules of this paragraph (a)(3)
are illustrated by the following exam-
ples:

Example 1. (i) Facts. Individual D enrolls in
a group health plan maintained by Employer
Y. At the time D enrolls, Y pays 70 percent
of the cost of employee coverage and D pays
the rest. Y announces that beginning Janu-
ary 1, Y will no longer make employer con-
tributions towards the coverage. Employees
may maintain coverage, however, if they pay
the total cost of the coverage.
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(ii) Conclusion. In this Example 1, employer
contributions towards D’s coverage ceased
on January 1 and the conditions of paragraph
(a)(3)(ii) of this section are satisfied on this
date (regardless of whether D elects to pay
the total cost and continue coverage under
Y’s plan).

Example 2. (i) Facts. A group health plan
provides coverage through two options—Op-
tion 1 and Option 2. Employees can enroll in
either option only within 30 days of hire or
on January 1 of each year. Employee A is eli-
gible for both options and enrolls in Option
1. Effective July 1 the plan terminates cov-
erage under Option 1 and the plan does not
create an immediate open enrollment oppor-
tunity into Option 2.

(ii) Conclusion. In this Example 2, A has ex-
perienced a loss of eligibility for coverage
that satisfies paragraph (a)(3)(i) of this sec-
tion, and has satisfied the other conditions
for special enrollment under paragraph
(a)(2)(i) of this section. Therefore, if A satis-
fies the other conditions of this paragraph
(a), the plan must permit A to enroll in Op-
tion 2 as a special enrollee. (A may also be
eligible to enroll in another group health
plan, such as a plan maintained by the em-
ployer of A’s spouse, as a special enrollee.)
The outcome would be the same if Option 1
was terminated by an issuer and the plan
made no other coverage available to A.

Example 3. (i) Facts. Individual C is covered
under a group health plan maintained by
Employer X. While covered under X’s plan, C
was eligible for but did not enroll in a plan
maintained by Employer Z, the employer of
C’s spouse. C terminates employment with X
and loses eligibility for coverage under X’s
plan. C has a special enrollment right to en-
roll in Z’s plan, but C instead elects COBRA
continuation coverage under X’s plan. C ex-
hausts COBRA continuation coverage under
X’s plan and requests special enrollment in
Z’s plan.

(ii) Conclusion. In this Example 3, C has sat-
isfied the conditions for special enrollment
under paragraph (a)(3)(iii) of this section,
and has satisfied the other conditions for
special enrollment under paragraph (a)(2)(i)
of this section. The special enrollment right
that C had into Z’s plan immediately after
the loss of eligibility for coverage under X’s
plan was an offer of coverage under Z’s plan.
When C later exhausts COBRA coverage
under X’s plan, C has a second special enroll-
ment right in Z’s plan.

(4) Applying for special enrollment and
effective date of coverage—(i) A plan or
issuer must allow an employee a period
of at least 30 days after an event de-
scribed in paragraph (a)(3) of this sec-
tion (other than an event described in
paragraph (a)(3)(i)(D)) to request en-
rollment (for the employee or the em-

26 CFR Ch. | (4-1-05 Edition)

ployee’s dependent). In the case of an
event described in paragraph
(@)(3)(i)(D) of this section (relating to
loss of eligibility for coverage due to
the operation of a lifetime limit on all
benefits), a plan or issuer must allow
an employee a period of at least 30 days
after a claim is denied due to the oper-
ation of a lifetime limit on all benefits.

(iif) Coverage must begin no later
than the first day of the first calendar
month beginning after the date the
plan or issuer receives the request for
special enrollment.

(b) Special enrollment with respect to
certain dependent beneficiaries—(1) In
general. A group health plan that
makes coverage available with respect
to dependents is required to permit in-
dividuals described in paragraph (b)(2)
of this section to be enrolled for cov-
erage in a benefit package under the
terms of the plan. Paragraph (b)(3) of
this section describes the required spe-
cial enrollment period and the date by
which coverage must begin. The special
enrollment rights under this paragraph
(b) apply without regard to the dates
on which an individual would otherwise
be able to enroll under the plan. (See 29
CFR 2590.701-6(b) and 45 CFR 146.117(b),
under which this obligation is also im-
posed on a health insurance issuer of-
fering group health insurance cov-
erage.)

(2) Individuals eligible for special en-
rollment. An individual is described in
this paragraph (b)(2) if the individual is
otherwise eligible for coverage in a
benefit package under the plan and if
the individual is described in paragraph
(b)(2)(i), (i), (iii), (iv), (v), or (vi) of this
section.

(i) Current employee only. A current
employee is described in this paragraph
(b)(2)(1) if a person becomes a depend-
ent of the individual through marriage,
birth, adoption, or placement for adop-
tion.

(ii) Spouse of a participant only. An in-
dividual is described in this paragraph
(b)(2)(ii) if either—

(A) The individual becomes
spouse of a participant; or

(B) The individual is a spouse of a
participant and a child becomes a de-
pendent of the participant through
birth, adoption, or placement for adop-
tion.

the
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(iii) Current employee and spouse. A
current employee and an individual
who is or becomes a spouse of such an
employee, are described in this para-
graph (b)(2)(iii) if either—

(A) The employee and the spouse be-
come married; or

(B) The employee and spouse are
married and a child becomes a depend-
ent of the employee through birth,
adoption, or placement for adoption.

(iv) Dependent of a participant only.
An individual is described in this para-
graph (b)(2)(iv) if the individual is a de-
pendent (as defined in §54.9801-2) of a
participant and the individual has be-
come a dependent of the participant
through marriage, birth, adoption, or
placement for adoption.

(v) Current employee and a new de-
pendent. A current employee and an in-
dividual who is a dependent of the em-
ployee, are described in this paragraph
(b)(2)(v) if the individual becomes a de-
pendent of the employee through mar-
riage, birth, adoption, or placement for
adoption.

(vi) Current employee, spouse, and a
new dependent. A current employee, the
employee’s spouse, and the employee’s
dependent are described in this para-
graph (b)(2)(vi) if the dependent be-
comes a dependent of the employee
through marriage, birth, adoption, or
placement for adoption.

(3) Applying for special enrollment and
effective date of coverage—(i) Request. A
plan must allow an individual a period
of at least 30 days after the date of the
marriage, birth, adoption, or place-
ment for adoption (or, if dependent
coverage is not generally made avail-
able at the time of the marriage, birth,
adoption, or placement for adoption, a
period of at least 30 days after the date
the plan makes dependent coverage
generally available) to request enroll-
ment (for the individual or the individ-
ual’s dependent).

(ii) Reasonable procedures for special
enrollment. [Reserved]

(iii) Date coverage must begin—(A)
Marriage. In the case of marriage, cov-
erage must begin no later than the
first day of the first calendar month
beginning after the date the plan (or
any issuer offering health insurance
coverage under the plan) receives the
request for special enrollment.
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(B) Birth, adoption, or placement for
adoption. Coverage must begin in the
case of a dependent’s birth on the date
of birth and in the case of a depend-
ent’s adoption or placement for adop-
tion no later than the date of such
adoption or placement for adoption (or,
if dependent coverage is not made gen-
erally available at the time of the
birth, adoption, or placement for adop-
tion, the date the plan makes depend-
ent coverage available).

(4) Examples. The rules of this para-
graph (b) are illustrated by the fol-
lowing examples:

Example 1. (i) Facts. An employer maintains
a group health plan that offers all employees
employee-only coverage, employee-plus-
spouse coverage, or family coverage. Under
the terms of the plan, any employee may
elect to enroll when first hired (with cov-
erage beginning on the date of hire) or dur-
ing an annual open enrollment period held
each December (with coverage beginning the
following January 1). Employee A is hired on
September 3. A is married to B, and they
have no children. On March 15 in the fol-
lowing year a child C is born to A and B. Be-
fore that date, A and B have not been en-
rolled in the plan.

(ii) Conclusion. In this Example 1, the condi-
tions for special enrollment of an employee
with a spouse and new dependent under para-
graph (b)(2)(vi) of this section are satisfied.
If A satisfies the conditions of paragraph
(b)(3) of this section for requesting enroll-
ment timely, the plan will satisfy this para-
graph (b) if it allows A to enroll either with
employee-only coverage, with employee-
plus-spouse coverage (for A and B), or with
family coverage (for A, B, and C). The plan
must allow whatever coverage is chosen to
begin on March 15, the date of C’s birth.

Example 2. (i) Facts. Individual D works for
Employer X. X maintains a group health
plan with two benefit packages—an HMO op-
tion and an indemnity option. Self-only and
family coverage are available under both op-
tions. D enrolls for self-only coverage in the
HMO option. Then, a child, E, is placed for
adoption with D. Within 30 days of the place-
ment of E for adoption, D requests enroll-
ment for D and E under the plan’s indemnity
option.

(ii) Conclusion. In this Example 2, D and E
satisfy the conditions for special enrollment
under paragraphs (b)(2)(v) and (b)(3) of this
section. Therefore, the plan must allow D
and E to enroll in the indemnity coverage,
effective as of the date of the placement for
adoption.
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(c) Notice of special enrollment. At or
before the time an employee is ini-
tially offered the opportunity to enroll
in a group health plan, the plan must
furnish the employee with a notice of
special enrollment that complies with
the requirements of this paragraph (c).

(1) Description of special enrollment
rights. The notice of special enrollment
must include a description of special
enrollment rights. The following model
language may be used to satisfy this
requirement:

If you are declining enrollment for your-
self or your dependents (including your
spouse) because of other health insurance or
group health plan coverage, you may be able
to enroll yourself and your dependents in
this plan if you or your dependents lose eligi-
bility for that other coverage (or if the em-
ployer stops contributing towards your or
your dependents’ other coverage). However,
you must request enrollment within [insert
‘30 days’ or any longer period that applies
under the plan] after your or your depend-
ents’ other coverage ends (or after the em-
ployer stops contributing toward the other
coverage).

In addition, if you have a new dependent as
a result of marriage, birth, adoption, or
placement for adoption, you may be able to
enroll yourself and your dependents. How-
ever, you must request enrollment within
[insert ‘30 days’ or any longer period that
applies under the plan] after the marriage,
birth, adoption, or placement for adoption.

To request special enrollment or obtain
more information, contact [insert the name,
title, telephone number, and any additional
contact information of the appropriate plan
representative].

(2) Additional information that may be
required. The notice of special enroll-
ment must also include, if applicable,
the notice described in paragraph
(a)(3)(iv) of this section (the notice re-
quired to be furnished to an individual
declining coverage if the plan requires
the reason for declining coverage to be
in writing).

(d) Treatment of special enrollees—(1) If
an individual requests enrollment
while the individual is entitled to spe-
cial enrollment under either paragraph
(a) or (b) of this section, the individual
is a special enrollee, even if the request
for enrollment coincides with a late en-
rollment opportunity under the plan.
Therefore, the individual cannot be
treated as a late enrollee.
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(2) Special enrollees must be offered
all the benefit packages available to
similarly situated individuals who en-
roll when first eligible. For this pur-
pose, any difference in benefits or cost-
sharing requirements for different indi-
viduals constitutes a different benefit
package. In addition, a special enrollee
cannot be required to pay more for cov-
erage than a similarly situated indi-
vidual who enrolls in the same cov-
erage when first eligible. The length of
any preexisting condition exclusion
that may be applied to a special en-
rollee cannot exceed the length of any
preexisting condition exclusion that is
applied to similarly situated individ-
uals who enroll when first eligible. For
rules prohibiting the application of a
preexisting condition exclusion to cer-
tain newborns, adopted children, and
children placed for adoption, see
§54.9801-3(b).

(3) The rules of this section are illus-
trated by the following example:

Example 2. (i) Facts. Employer Y maintains
a group health plan that has an enrollment
period for late enrollees every November 1
through November 30 with coverage effective
the following January 1. On October 18, Indi-
vidual B loses coverage under another group
health plan and satisfies the requirements of
paragraphs (a)(2), (3), and (4) of this section.
B submits a completed application for cov-
erage on November 2.

(ii) Conclusion. In this Example, B is a spe-
cial enrollee. Therefore, even though B’s re-
quest for enrollment coincides with an open
enrollment period, B’s coverage is required
to be made effective no later than December
1 (rather than the plan’s January 1 effective
date for late enrollees).

[T.D. 9166, 69 FR 78746, Dec. 30, 2004]

§54.9802-1 Prohibiting discrimination
against participants and bene-
ficiaries based on a health factor.

(a) Health factors. (1) The term health
factor means, in relation to an indi-
vidual, any of the following health sta-
tus-related factors:

(i) Health status;

(i) Medical condition (including both
physical and mental illnesses);

(iii) Claims experience;

(iv) Receipt of health care;

(v) Medical history;

(vi) Genetic information;

(vii) Evidence of insurability; or

(viii) Disability.
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