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manufacturer’s factory are not exclud-
able transportation or delivery ex-
penses. An allowance granted by the
manufacturer, producer, or importer to
the purchaser for transportation, deliv-
ery, or other expenses incurred or to be
incurred by the purchaser in connec-
tion with the sale shall be excluded in
computing the taxable sale price, if
charges for similar expenses would be
excludable if incurred by the manufac-
turer.

(4) Records in support of exclusion.
Every manufacturer, producer, or im-
porter making sales of taxable articles
shall keep records which will disclose
the amount of transportation, delivery,
insurance, installation or other ex-
pense actually incurred by it in con-
nection with the delivery of a taxable
article to a purchaser pursuant to a
bona fide sale.

(c) Other charges. A charge or expense
not within the scope of paragraph (a)
or (b) of this section, whether or not
separately stated, may not be excluded
in computing the taxable sale price un-
less it can be shown by adequate
records that the charge or expense is
not properly included as a manufac-
turing or selling expense or is in no
way incidental to placing the article in
condition packed ready for shipment.
Commissions to manufacturers’ agents,
or allowances, payments, or adjust-
ments made to, and for the benefit of,
persons other than the purchaser may
not be excluded or deducted, under any
condition, in computing the sale price
upon which the tax is computed.

§53.93 Other items relating to tax on
sale price.

(a) Exchanges. If, in connection with
the sale of an article subject to a tax
imposed under chapter 32 of the Code
on the price for which sold, a manufac-
turer receives from its vendee another
article in exchange, the tax on the
manufacturer’s sale shall be computed
on the basis of the amount allowed for
the article received from the vendee,
plus any additional amount charged
the vendee.

(b) Replacements under warranty. If an
article, subject to a tax imposed under
chapter 32 of the Code on the price for
which sold, is returned to the manufac-
turer by reason of the failure of the ar-
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ticle under a warranty as to its quality
or service, and a new article is given by
the manufacturer, free, or at a reduced
price, the tax on the new article shall
be computed on the actual amount, if
any, to be paid to the manufacturer for
the new article. See §53.174(b) for the
circumstances under which the allow-
ance made by the manufacturer, pro-
ducer, or importer upon the return of
the first article constitutes a price re-
adjustment of the sale price of the first
article and the extent, if any, to which
a credit may be allowed, or refund
made, of the tax paid by the manufac-
turer, producer, or importer on the sale
of the first article.

(c) Readjustments in sale price. Read-
justment in sale price (such as allow-
able discounts, rebates, bonuses, etc.)
cannot be anticipated. The tax must be
based upon the original price unless
the readjustments have actually been
made prior to the close of the period
for which the tax upon the sale is re-
turned. However, if the price upon
which the tax was computed is subse-
quently readjusted, credit may be
taken against the tax due on a subse-
quent return or a claim for refund filed
as provided by section 6416(b)(1) of the
Code and §§53.174-53.176.

[T.D. ATF-308, 56 FR 303, Jan. 3, 1991, as
amended by T.D. ATF-344, 58 FR 40354, July
28, 1993]

§53.94 Constructive sale price; scope
and application.

(a) In general. Section 4216(b) of the
Code pertains to those taxes imposed
under chapter 32 of the Code that are
based on the price for which an article
is sold, and contains the provisions for
constructing a tax base other than the
actual sale price of the article, under
certain defined conditions.

(b) Specific applications. (1) Section
4216(b)(1) of the Code applies to:

(i) Arm’s-length sales at retail or on
consignment, other than those sales at
retail and to retailers to which section
4216(b)(2) of the Code and §53.96 apply;
and

(ii) Sales otherwise than at arm’s
length, and at less than fair market
price.

(2) Section 4216(b)(2) of the Code ap-
plies generally to arm’s-length sales of
an article at retail or to retailers, or
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