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§70.96 Failure to file tax return or to
pay tax.

(a) Addition to the tax—(1) Failure to
file tax return. In the case of failure to
file a return required under authority
of:

(i) Title 26 U.S.C. 61, relating to re-
turns and records;

(ii) Title 26 U.S.C. 51, relating to dis-
tilled spirits, wines and beer;

(iii) Title 26 U.S.C. 52, relating to to-
bacco products, and cigarette papers
and tubes; or

(iv) Title 26 U.S.C. 53, relating to ma-
chine guns, destructive devices, and
certain other firearms; and the regula-
tions thereunder, on or before the date
prescribed for filing (determined with
regard to any extension of time for
such filing), there shall be added to the
tax required to be shown on the return
the amount specified below unless the
failure to file the return within the
prescribed time is shown to the satis-
faction of the appropriate ATF officer
to be due to reasonable cause and not
to willful neglect. The amount to be
added to the tax is 5 percent therof if
the failure is not for more than one
month, with an additional 5 percent for
each additional month or fraction
thereof during which the failure con-
tinues, but not to exceed 25 percent in
the aggregate. The amount of any addi-
tion under paragraph (a)(l) of this sec-
tion shall be reduced by the amount of
the addition under paragraph (a)(2) of
this section for any month to which an
addition to tax applies under both
paragraphs (a)(1) and (a)(2) of this sec-
tion.

(2) Failure to pay tax shown on return.
In case of failure to pay the amount
shown as tax on any return required to
be filed after December 31, 1969 (with-
out regard to any extension of time for
filing thereof), specified in paragraph
(a)(1) of this section, on or before the
date prescribed for payment of such tax
(determined with regard to any exten-
sion of time for payment), there shall
be added to the tax shown on the re-
turn the amount specified below unless
the failure to pay the tax within the
prescribed time is shown to the satis-
faction of the appropriate ATF officer
to be due to reasonable cause and not
to willful neglect. The amount to be
added to the tax is 0.5 percent of the
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amount of tax shown on the return if
the failure is for not more than 1
month, with an additional 0.5 percent
for each additional month or fraction
thereof during which the failure con-
tinues, but not to exceed 25 percent in
the aggregate.

(3) Failure to pay taxr not shown on re-
turn. In case of failure to pay any
amount in respect of any tax required
to be shown on a return specified in
paragraph (a)(1) of this section, which
is not so shown (including an assess-
ment made pursuant to 26 TU.S.C.
6213(b)) within 10 days from the date of
the notice and demand therefor, there
shall be added to the amount shown in
the notice and demand the amount
specified below unless the failure to
pay the tax within the prescribed time
is shown to the satisfaction of the ap-
propriate ATF officer to be due to rea-
sonable cause and not to willful ne-
glect. The amount to be added to the
tax is 0.5 percent of the amount stated
in the notice and demand if the failure
is for not more than one month, with
an additional 0.5 percent for each addi-
tional month or fraction thereof during
which the failure continues, but not to
exceed 25 percent in the aggregate. The
maximum amount of the addition per-
mitted under this subparagraph shall
be reduced by the amount of the addi-
tion under paragraph (a)(1l) of this sec-
tion, which is attributable to the tax
for which the notice and demand is
made and which is not paid within 10
days from the date of notice and de-
mand. The preceding sentence applies
to amounts assessed on or before De-
cember 31, 1986.

(4) Increases in penalties in certain
cases. For increases in penalties for
failure to file a return or pay tax in
certain cases, see 26 U.S.C. 6651(d) or
(f).

(b) Month defined. (1) If the date pre-
scribed for filing the return or paying
tax is the last day of a calendar month,
each succeeding calendar month or
fraction thereof during which the fail-
ure to file or pay tax continues shall
constitute a month for purposes of sec-
tion 6651.

(2) If the date prescribed for filing the
return or paying tax is a date other
than the last day of a calendar month,
the period which terminates with the
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date numerically corresponding there-
to in the succeeding calendar month
and each such successive period shall
constitute a month for purposes of sec-
tion 6651. If, in the month of February,
there is no date corresponding to the
date prescribed for filing the return or
paying tax, the period from such date
in January through the last day of Feb-
ruary shall constitute a month for pur-
poses of section 6651. Thus, if a return
is due on January 30, the first month
shall end on February 28 (or 29 if a leap
year), and the succeeding months shall
end on March 30, April 30, etc.

(3) If a return is not timely filed or
tax is not timely paid, the fact that the
date prescribed for filing the return or
paying tax, or the corresponding date
in any succeeding calendar month, falls
on a Saturday, Sunday, or legal holi-
day is immaterial in determining the
number of months for which the addi-
tion to the tax under section 6651 ap-
plies.

(c) Showing of reasonable cause. A tax-
payer who wishes to avoid the addition
to the tax for failure to file a tax re-
turn or pay tax must make an affirma-
tive showing of all facts alleged as a
reasonable cause for the taxpayers fail-
ure to file such return or pay such tax
on time in the form of a written state-
ment containing a declaration that it
is made under penalties of perjury.
Such statement should be filed with
the appropriate ATF officer. In addi-
tion, where special tax returns of lig-
uor dealers are delivered to an appro-
priate ATF officer, such statement
may be delivered with the return. If
the appropriate ATF officer determines
that the delinquency was due to a rea-
sonable cause and not to willful ne-
glect, the addition to the tax will not
be assessed. If the taxpayer exercised
ordinary business care and prudence
and was nevertheless unable to file the
return within the prescribed time, then
the delay is due to a reasonable cause.
A failure to pay will be considered to
be due to reasonable cause to the ex-
tent that the taxpayer has made a sat-
isfactory showing that the taxpayer ex-
ercised ordinary business care and pru-
dence in providing for payment of the
tax liability and was nevertheless ei-
ther unable to pay the tax or would
suffer an undue hardship (as described
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in 26 CFR 1.6161-1(b)) if paid on the due
date. In determining whether the tax-
payer was unable to pay the tax in
spite of the exercise of ordinary busi-
ness care and prudence in providing for
payment of a tax liability, consider-
ation will be given to all the facts and
circumstances of the taxpayer’s finan-
cial situation, including the amount
and nature of the taxpayer’s expendi-
tures in light of the income (or other
amounts) the taxpayer could, at the
time of such expenditures, reasonably
expect to receive prior to the date pre-
scribed for the payment of the tax.
Thus, for example, a taxpayer who in-
curs lavish or extravagant living ex-
penses in an amount such that the re-
mainder of assets and anticipated in-
come will be insufficient to pay the
tax, has not exercised ordinary busi-
ness care and prudence in providing for
the payment of a tax liability. Further,
a taxpayer who invests funds in specu-
lative or illiquid assets has not exer-
cised ordinary business care and pru-
dence in providing for the payment of a
tax liability unless, at the time of the
investment, the remainder of the tax-
payer’s assets and estimated income
will be sufficient to pay the tax or it
can be reasonably foreseen that the
speculative or illiquid investment
made by the taxpayer can be utilized
(by sale or as security for a loan) to re-
alize sufficient funds to satisfy the tax
liability. A taxpayer will be considered
to have exercised ordinary business
care and prudence if such taxpayer
made reasonable efforts to conserve
sufficient assets in marketable form to
satisfy a tax liability and nevertheless
was unable to pay all or a portion of
the tax when it became due.

(d) Penalty imposed on mnet amount
due—(1) Credits against the tax. The
amount of tax required to be shown on
the return for purposes of section
6651(a)(1) and the amount shown as tax
on the return for purposes of section
6651(a)(2) shall be reduced by the
amount of any part of the tax which is
paid on or before the date prescribed
for payment of the tax and by the
amount of any credit against the tax
which may be claimed on the return.

(2) Partial payments. (i) The amount
of tax required to be shown on the re-
turn for purposes of section 6651(a)(2) of
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the Internal Revenue Code shall, for
the purpose of computing the addition
for any month, be reduced by the
amount of any part of the tax which is
paid after the date prescribed for pay-
ment and on or before the first day of
such month, and

(ii) The amount of tax stated in the
notice and demand for purposes of sec-
tion 6651(a)(3) of the Internal Revenue
Code shall, for the purpose of com-
puting the addition for any month, be
reduced by the amount of any part of
the tax which is paid before the first
day of such month.

(e) No addition to tax if fraud penalty
assessed. No addition to the tax under
section 66561 of the Internal Revenue
Code shall be assessed with respect to
an underpayment of tax if an addition
to the tax for fraud is assessed with re-
spect to the same underpayment under
section 6653(b). See section 6653(d) of
the Internal Revenue Code.

(26 U.S.C. 6651)

[T.D. ATF-251, 52 FR 19314, May 22, 1987, as
amended by T.D ATF-301, 55 FR 47614, Nov.
14, 1990; T.D. ATF-353, 59 FR 2522, Jan. 18,
1994; T.D. ATF-450, 66 FR 29025, May 29, 2001]

§70.97

(a) Negligence—(1) General. If any part
of any underpayment (as defined in
paragraph (d) of this section) is due to
negligence or disregard of rules or reg-
ulations, there shall be added to the
tax an amount equal to the sum of 5
percent of the underpayment, and an
amount equal to 50 percent of the in-
terest payable under section 6601 of the
Internal Revenue Code with respect to
the portion of such underpayment
which is attributable to negligence for
the period beginning on the last date
prescribed by law for payment of such
underpayment (determined without re-
gard to any extension) and ending on
the date of the assessment of the tax
(or if earlier, the date or the payment
of the tax).

(2) Underpayment taken into account
reduced by a portion attributable to
fraud. There shall not be taken into ac-
count under paragraph (a) of this sec-
tion any portion of an underpayment
attributable to fraud with respect to
which a penalty is imposed under para-
graph (b) of this section.

Failure to pay tax.
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(3) Negligence. For purposes of para-
graph (a) of this section, the term
“negligence” includes any failure to
make a reasonable attempt to comply
with the provisions of the Internal
Revenue Code, and the term ‘‘dis-
regard” includes any careless, reckless,
or intentional disregard.

(4) The provisions of paragraph (a)
apply to returns the due date for which
(determined without regard to exten-
sions) is after December 31, 1986.

(b) Fraud—(1) General. If any part of
any underpayment (as defined in para-
graph (d) of this section) of tax re-
quired to be shown on a return is due
to fraud, there shall be added to the
tax an amount equal to 50 percent of
the portion of the underpayment which
is attributable to fraud and an amount
equal to 50 percent of the interest pay-
able under section 6601 of the Internal
Revenue Code with respect to such por-
tion for the period beginning on the
last day prescribed by law for payment
of such underpayment (determined
without regard to any extension) and
ending on the date of the assessment of
the tax or, if earlier, the date of the
payment of the tax.

(2) The provisions of paragraph (b) of
this section, apply to returns the due
date for which (determined without re-
gard to extensions) is on or before De-
cember 31, 1986.

(¢c) Fraud—(1) General. If any part of
any underpayment (as defined in para-
graph (d) of this section) of tax re-
quired to be shown on a return is due
to fraud, there shall be added to the
tax an amount equal to the sum of 75
percent of the portion of the under-
payment which is attributable to fraud
and an amount equal to 50 percent of
the interest payable under section 6601
of the Internal Revenue Code with re-
spect to such portion for the period be-
ginning on the last day prescribed by
law for payment of such underpayment
(determined without regard to any ex-
tension) and ending on the date of the
assessment of the tax or, if earlier, the
date of the payment of the tax.

(2) Determination of portion attrib-
utable to fraud. If the regional direc-
tor(s) (compliance) or the Chief, Tax
Processing Center establishes that any
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