§ 1040.64

Federal financial assistance includes
any aid, benefit, or service provided in
or through a facility that has been con-
structed, expanded, altered, leased or
rented, or otherwise acquired, in whole
or in part, with Federal financial as-
sistance.

(c) Aid, benefits, or services limited by
Federal law. The exclusion of non-
handicapped persons from aid, benefits,
or services limited by Federal statute
or Executive order to handicapped per-
sons or the exclusion of a specific class
of handicapped persons from aid, bene-
fits, or services limited by Federal
statute or Executive order to a dif-
ferent class of handicapped persons is
not prohibited by this part.

(d) Recipients shall take appropriate
steps to ensure that communications
with their applicants, employees and
handicapped persons participating in
federally assisted programs or activi-
ties or receiving aids, benefits or serv-
ices, are available to persons with im-
paired vision and hearing.

(e) The enumeration of specific forms
of prohibited discrimination in this
paragraph does not limit the generality
of the prohibition in paragraph (a) of
this section.

[45 FR 40515, June 13, 1980, as amended at 68
FR 51347, Aug. 26, 2003]

§1040.64 Effect of State or local law or
other requirements and effect of
employment opportunities.

(a) The obligation to comply with
this subpart is not obviated or allevi-
ated by the existence of any State or
local law or other requirement that, on
the basis of handicap, imposes prohibi-
tions or limits upon the eligibility of
qualified handicapped persons to re-
ceive services or to practice any occu-
pation or profession.

(b) The obligation to comply with
this part is not obviated or alleviated
because employment opportunities in
any occupation or profession are or
may be more limited for handicapped
persons than for non-handicapped per-
sons.

(c) Effect of other regulations. All reg-
ulations, orders, or similar directions
issued by any officer of DOE which im-
pose requirements designed to prohibit
discrimination against individuals on
the grounds of race, color, national ori-
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gin, sex, age or handicap under any
program or activity to which this part
applies, and which authorize the sus-
pension, termination or refusal to
grant or to continue Federal financial
assistance for failure to comply with
these requirements, are superseded to
the extent that discrimination is pro-
hibited by this part. Nothing in this
part is to relieve any person of the ob-
ligation assumed or imposed under any
superseded regulation, order, instruc-
tion, or similar direction prior to the
effective date of this part. Nothing in
this part is to supersede the effective
date of this part. Nothing in this part
is to supersede Executive Orders 10925,
11114, 11063, 11246, and regulations
issued under these authorities, or su-
persede any other regulations or in-
structions which prohibit discrimina-
tion on the ground of race, color, na-
tional origin, sex, age, or handicap in
any program or activity to which this
part does not apply.

[45 FR 40515, June 13, 1980, as amended at 68
FR 51347, Aug. 26, 2003]

§1040.65

The procedural provisions applicable
to Title VI of the Civil Rights Act of
1964 are adopted and incorporated in
this section by reference. These proce-
dures may be found in subparts G and
H of this part.

Procedures.

EMPLOYMENT PRACTICES

§1040.66 Discrimination prohibited.

(a) General. (1) No qualified handi-
capped person shall, on the basis of
handicap, be subjected to discrimina-
tion employment under any program or
activity to which this subpart applies.

(2) A recipient shall make all deci-
sions concerning employment under
any program or activity to which this
part applies in a manner which ensures
that discrimination on the basis of
handicap does not occur and may not
limit, segregate, or classify applicants
or employees in any way that ad-
versely affects their opportunities or
status because of handicap.

(3) A recipient may not participate in
a contractual or other relationship
that has the effect of subjecting quali-
fied handicapped applicants or employ-
ees to discrimination prohibited by
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this subpart. The relationships referred
to in this paragraph include relation-
ships with employment and referral
agencies, labor unions, organizations
providing or administering fringe bene-
fits to employees of the recipient, and
organizations providing training and
apprenticeships.

(b) Specific activities. The provisions
of this subpart apply to:

(1) Recruitment, advertising, and
processing of applications for employ-
ment;

(2) Hiring, upgrading, promotion,
award of tenure, demotion, transfer,
layoff, termination, right of return
from layoff, and rehiring;

(3) Rates of pay or any other form of
compensation and changes in com-
pensation;

(4) Job assignments, job classifica-
tions, organizational structures, posi-
tion descriptions, lines of progression,
and seniority lists;

(5) Leaves of absence, sick or other-
wise;

(6) Fringe benefits available by vir-
tue of employment, whether adminis-
tered by the recipient or not;

(7) Selection and provision of finan-
cial support for training, including ap-
prenticeship, professional meetings,
conferences, and other related activi-
ties, and selection for leaves of absence
to pursue training;

(8) Employer sponsored activities, in-
cluding those that are social or rec-
reational; and

(99 Any other term,
privilege of employment.

(c) A recipient’s obligation to comply
with this subpart is not affected by any
inconsistent term of any collective
bargaining agreement to which it is a
party.

[45 FR 40515, June 13, 1980, as amended at 68
FR 51347, Aug. 26, 2003]

§1040.67

(a) A recipient shall make reasonable
accommodation to the known physical
or mental limitations of an otherwise
qualified handicapped applicant or em-
ployee unless the recipient can dem-
onstrate that the accommodation
would impose an undue hardship on the
operation of its program or activity.

(b) Reasonable accommodation may
include:

condition, or

Reasonable accommodation.

§1040.69

(1) Making facilities used by employ-
ees readily accessible to and usable by
handicapped persons; and

(2) Job restructuring, part-time or
modified work schedules, acquisition
or modification of equipment or de-
vices, the provision of readers or inter-
preters, and other similar actions.

(c) In determining, under paragraph
(a) of this section, whether an accom-
modation would impose an undue hard-
ship on the operation of a recipient’s
program or activity, factors to be con-
sidered include:

(1) The overall size of the recipient’s
program or activity with respect to
number of employees, number and type
of facilities, and size of budget;

(2) The type of the recipient’s oper-
ation, including the composition and
structure of the recipient’s workforce;
and

(3) The nature and cost of the accom-
modation needed.

(d) A recipient may not deny any em-
ployment opportunity to a qualified
handicapped employee or applicant if
the basis for the denial is the need to
make reasonable accommodation to
the physical or mental limitations of
the employee or applicant.

[45 FR 40515, June 13, 1980, as amended at 68
FR 51347, Aug. 26, 2003]

§1040.68 Employment criteria.

(a) A recipient may not use any em-
ployment test or other selection cri-
terion that screens out or tends to
screen out handicapped persons unless
the test score or other selection cri-
terion, as used by the recipient, is
shown to be job-related for the position
in question.

(b) A recipient shall select and ad-
minister tests concerning employment
to best ensure that, when administered
to an applicant or employee who has a
handicap that impairs sensory, man-
ual, or speaking skills, the test results
accurately reflect the applicant’s or
employee’s job skills, aptitude or other
factors the test purports to measure
except where those skills are the fac-
tors that the test purports to measure.

§1040.69 Preemployment inquiries.

(a) Except as provided in paragraphs
(b) and (c) of this section, a recipient
may not conduct a pre-employment
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