Nuclear Regulatory Commission

Branch as constituting permitted inci-
dental assistance.

(6) The initial export of nuclear ma-
terial or equipment to a foreign reac-
tor.

(7) An export involving radioactive
waste.

(8) An export to any country listed in
§110.28 or §110.29.

(9) An export subject to special limi-
tations as determined by the Commis-
sion or the Executive Branch.

(b) The Executive Branch will be re-
quested to:

(1) Provide its judgment as to wheth-
er the proposed export would be inim-
ical to the common defense and secu-
rity, along with supporting rationale
and information.

(2) Where applicable, confirm that
the proposed export would be under the
terms of an agreement for cooperation;
and

(3) Address the extent to which the
export criteria in §110.42 are met, if ap-
plicable, and the extent to which the
recipient country or group of countries
has adhered to the provisions of any
applicable agreement for cooperation.

(c) The Commission may request the
Executive Branch to address specific
concerns and provide additional data
and recommendations as necessary.

[43 FR 21641, May 19, 1978, as amended at 49
FR 47200, Dec. 3, 1984; 58 FR 13004, Mar. 9,
1993; 60 FR 37564, July 21, 1995; 61 FR 35602,
July 8, 1996]

§110.42 Export licensing criteria.

(a) The review of license applications
for export for peaceful nuclear uses of
production or utilization facilities! or
for export for peaceful nuclear uses of
special nuclear or source material re-
quiring a specific license under this

1Exports of nuclear reactors, reactor pres-
sure vessels, reactor primary coolant pumps,
“on-line’”” reactor fuel charging and dis-
charging machines, and complete reactor
control rod systems, as specified in para-
graphs (1) through (4) of appendix A to this
part, are subject to the export licensing cri-
teria in §110.42(a). Exports of nuclear reactor
components, as specified in paragraphs (5)
through (9) of appendix A to this part, when
exported separately from the items described
in paragraphs (1) through (4) of appendix A of
this part, are subject to the export licensing
criteria in §110.42(b).

§110.42

part is governed by the following cri-
teria:

(1) IAEA safeguards as required by
Article 11l (2) of the NPT will be ap-
plied with respect to any such facilities
or material proposed to be exported, to
any such material or facilities pre-
viously exported and subject to the ap-
plicable agreement for cooperation,
and to any special nuclear material
used in or produced through the use
thereof.

(2) No such material or facilities pro-
posed to be exported or previously ex-
ported and subject to the applicable
agreement for cooperation, and no spe-
cial nuclear material produced through
the use of such material or facilities,
will be used for any nuclear explosive
device or for research on or develop-
ment of any nuclear explosive device.

(3) Adequate physical security meas-
ures will be maintained with respect to
such material or facilities proposed to
be exported and to any special nuclear
material used in or produced through
the use thereof. Physical security
measures will be deemed adequate if
such measures provide a level of pro-
tection equivalent to that set forth in
§110.44.

(4) No such material or facilities pro-
posed to be exported, and no special nu-
clear material produced through the
use of such material, will be retrans-
ferred to the jurisdiction of any other
country or group of countries unless
the prior approval of the United States
is obtained for such retransfer.

(5) No such material proposed to be
exported and no special nuclear mate-
rial produced through the use of such
material will be reprocessed, and no ir-
radiated fuel elements containing such
material removed from a reactor will
be altered in form or content, unless
the prior approval of the United States
is obtained for such reprocessing or al-
teration.

(6) With respect to exports of such
material or facilities to nonnuclear
weapon states, |IAEA safeguards will be
maintained with respect to all peaceful
activities in, under the jurisdiction of,
or carried out under the control of such
state at the time of export. This cri-
terion will not be applied if the Com-
mission has been notified by the Presi-
dent in writing that failure to approve
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§110.43

an export because this criterion has
not been met would be seriously preju-
dicial to the achievement of United
States nonproliferation objectives or
otherwise jeopardize the common de-
fense and security, in which case the
provisions of section 128 of the Atomic
Energy Act regarding Congressional re-
view will apply.

(7) The proposed export of a facility
or of more than 0.003 effective Kilo-
grams of special nuclear material,
other than plutonium containing 80
percent or more by weight of pluto-
nium-238, would be under the terms of
an agreement for cooperation.

(8) The proposed export is not inim-
ical to the common defense and secu-
rity and, in the case of facility exports,
does not constitute an unreasonable
risk to the public health and safety in
the United States.

(9)(i) With respect to exports of high-
enriched uranium to be used as a fuel
or target in a nuclear research or test
reactor, the Commission determines
that:

(A) There is no alternative nuclear
reactor fuel or target enriched to less
than 20 percent in the isotope U-235
that can be used in that reactor;

(B) The proposed recipient of the ura-
nium has provided assurances that,
whenever an alternative nuclear reac-
tor fuel or target can be used in that
reactor, it will use that alternative
fuel or target in lieu of highly-enriched
uranium; and

(C) The United States Government is
actively developing an alternative nu-
clear reactor fuel or target that can be
used in that reactor.

(i) A fuel or target ‘‘can be used” in
a nuclear research or test reactor if—

(A) The fuel or target has been quali-
fied by the Reduced Enrichment Re-
search and Test Reactor Program of
the Department of Energy; and

(B) Use of the fuel or target will per-
mit the large majority of ongoing and
planned experiments and isotope pro-
duction to be conducted in the reactor
without a large percentage increase in
the total cost of operating the reactor.

(b) The review of license applications
for the export of nuclear equipment,
other than a production or utilization
facility, and for deuterium and nuclear
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grade graphite, is governed by the fol-
lowing criteria:

(1) IAEA safeguards as required by
Article 11l (2) of the NPT will be ap-
plied with respect to such equipment or
material.

(2) No such equipment or material
will be used for any nuclear explosive
device or for research on or develop-
ment of any nuclear explosive device.

(3) No such equipment or material
will be retransferred to the jurisdiction
of any other country or group of coun-
tries without the prior consent of the
United States.

(4) The proposed export is not inim-
ical to the common defense and secu-
rity.

(c) Except where paragraph (d) is ap-
plicable, the review of license applica-
tions for export of byproduct material
or for export of source material for
non-nuclear end uses requiring a spe-
cific license under this part is governed
by the criterion that the proposed ex-
port is not inimical to the common de-
fense and security.

(d) The review of license applications
for the export of radioactive waste re-
quiring a specific license under this
part is governed by the following cri-
teria:

(1) The proposed export is not inim-
ical to the common defense and secu-
rity.

(2) The receiving country, after being
advised of the information required by
§110.32(f)(5), finds that it has the ad-
ministrative and technical capacity
and regulatory structure to manage
and dispose of the waste and consents
to the receipt of the radioactive waste.
In the case of radioactive waste con-
taining a nuclear material to which
paragraph (a) or (b) of this section is
applicable, the criteria in this para-
graph (d) shall be in addition to the cri-
teria provided in paragraph (a) or (b) of
this section.

[49 FR 47200, Dec. 3, 1984, as amended at 55
FR 34519, Aug. 23, 1990; 58 FR 13004, Mar. 9,
1993; 58 FR 57964, Oct. 28, 1993; 60 FR 37564,
July 21, 1995]

§110.43 Import licensing criteria.

The review of license applications for
imports requiring a specific license
under this part is governed by the fol-
lowing criteria:
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