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114(d) of the Nuclear Waste Policy Act 
of 1982, as amended, 42 U.S.C. 10134(d); 
and 

(7) Such other matters as may aid in 
the orderly disposition of the pro-
ceeding. 

(b) A prehearing conference held pur-
suant to this section shall be steno-
graphically reported. 

(c) The Presiding Officer shall enter 
an order which recites the action taken 
at the conference and the agreements 
by the parties, limits the issues or de-
fines the matters in controversy to be 
determined in the proceeding, sets a 
discovery schedule, and sets the hear-
ing schedule. 

[54 FR 14944, Apr. 14, 1989, as amended at 56 
FR 7797, Feb. 26, 1991; 69 FR 2266, Jan. 14, 
2004] 

§ 2.1023 Immediate effectiveness. 
(a) Pending review and final decision 

by the Commission, and initial deci-
sion resolving all issues before the pre-
siding officer in favor of issuance or 
amendment of either an authorization 
to construct a high-level radioactive 
waste repository at a geologic reposi-
tory operations area under parts 60 or 
63 of this chapter, or a license to re-
ceive and possess high-level radioactive 
waste at a geologic repository oper-
ations area under parts 60 or 63 of this 
chapter will be immediately effective 
upon issuance except: 

(1) As provided in any order issued in 
accordance with § 2.342 that stays the 
effectiveness of an initial decision; or 

(2) As otherwise provided by the 
Commission in special circumstances. 

(b) The Director of Nuclear Material 
Safety and Safeguards, notwith-
standing the filing or pendency of an 
appeal or a petition for review pursu-
ant to § 2.1015 of this subpart, promptly 
shall issue a construction authoriza-
tion or a license to receive and possess 
high-level radioactive waste at a geo-
logic respository operations area, or 
amendments thereto, following an ini-
tial decision resolving all issues before 
the Presiding Officer in favor of the li-
censing action, upon making the appro-
priate licensing findings, except— 

(1) As provided in paragraph (c) of 
this section; or 

(2) As provided in any order issued in 
accordance with § 2.342 of this part that 

stays the effectiveness of an initial de-
cision; or 

(3) As otherwise provided by the 
Commission in special circumstances. 

(c)(1) Before the Director of Nuclear 
Material Safety and Safeguards may 
issue a construction authorization or a 
license to receive and possess waste at 
a geologic repository operations area 
in accordance with paragraph (b) of 
this section, the Commission, in the 
exercise of its supervisory authority 
over agency proceedings, shall under-
take and complete a supervisory exam-
ination of those issues contested in the 
proceeding before the Presiding Officer 
to consider whether there is any sig-
nificant basis for doubting that the fa-
cility will be constructed or operated 
with adequate protection of the public 
health and safety, and whether the 
Commission should take action to sus-
pend or to otherwise condition the ef-
fectiveness of a Presiding Officer deci-
sion that resolves contested issues in a 
proceeding in favor of issuing a con-
struction authorization or a license to 
receive and possess high-level radio-
active waste at a geologic repository 
operations area. This supervisory ex-
amination is not part of the adjudica-
tory proceeding. The Commission shall 
notify the Director in writing when its 
supervisory examination conducted in 
accordance with this paragraph has 
been completed. 

(2) Before the Director of Nuclear 
Material Safety and Safeguards issues 
a construction authorization or a li-
cense to receive and possess high-level 
radioactive waste at a geologic reposi-
tory operations area, the Commission 
shall review those issues that have not 
been contested in the proceeding before 
the Presiding Officer but about which 
the Director must make appropriate 
findings prior to the issuance of such a 
license. The Director shall issue a con-
struction authorization or a license to 
receive and possess high-level radio-
active waste at a geologic repository 
operations area only after written noti-
fication from the Commission of its 
completion of its review under this 
paragraph and of its determination 
that it is appropriate for the Director 
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to issue such a construction authoriza-
tion or license. This Commission re-
view of uncontested issues is not part 
of the adjudicatory proceeding. 

(3) No suspension of the effectiveness 
of a Presiding Officer’s initial decision 
or postponement of the Director’s 
issuance of a construction authoriza-
tion or license that results from a 
Commission supervisory examination 
of contested issues under paragraph 
(c)(1) of this section or a review of 
uncontested issues under paragraph 
(c)(2) of this section will be entered ex-
cept in writing with a statement of the 
reasons. Such suspension or postpone-
ment will be limited to such period as 
is necessary for the Commission to re-
solve the matters at issue. If the super-
visory examination results in a suspen-
sion of the effectiveness of the Pre-
siding Officer’s initial decision under 
paragraph (c)(1) of this section, the 
Commission will take review of the de-
cision sua sponte and further pro-
ceedings relative to the contested mat-
ters at issue will be in accordance with 
procedures for participation by the 
DOE, the NRC staff, or other parties 
and interested governmental partici-
pants to the Presiding Officer pro-
ceeding established by the Commission 
in its written statement of reasons. If a 
postponement results from a review 
under paragraph (c)(2) of this section, 
comments on the uncontested matters 
at issue may be filed by the DOE with-
in ten days of service of the Commis-
sion’s written statement. 

[54 FR 14944, Apr. 14, 1989, as amended at 56 
FR 7797, Feb. 26, 1991; 66 FR 55789, Nov. 2, 
2001; 69 FR 2266, Jan. 14, 2004] 

§ 2.1025 Authority of the Presiding Of-
ficer to dispose of certain issues on 
the pleadings. 

(a) Any party may move, with or 
without supporting affidavits, for a de-
cision by the Presiding Officer in that 
party’s favor as to all or any part of 
the matters involved in the proceeding. 
The moving party shall annex to the 
motion a separate, short, and concise 
statement of the material facts as to 
which the moving party contends that 
there is no genuine issue to be heard. 
Motions may be filed at any time. Any 
other party may file an answer sup-
porting or opposing the motion, with 

or without affidavits, within twenty 
(20) days after service of the motion. 
The party shall annex to any answer 
opposing the motion a separate, short, 
and concise, statement of the material 
facts as to which it is contended there 
exists a genuine issue to be heard. All 
material facts set forth in the state-
ment to be filed by the moving party 
will be deemed to be admitted unless 
controverted by the statement required 
to be filed by the opposing party. The 
opposing party may, within ten (10) 
days after service, respond in writing 
to new facts and arguments presented 
in any statement filed in support of the 
motion. No further supporting state-
ments or responses thereto may be en-
tertained. The Presiding Officer may 
dismiss summarily or hold in abeyance 
motions filed shortly before the hear-
ing commences or during the hearing if 
the other parties or the Presiding Offi-
cer would be required to divert sub-
stantial resources from the hearing in 
order to respond adequately to the mo-
tion. 

(b) Affidavits must set forth those 
facts that would be admissible in evi-
dence and show affirmatively that the 
affiant is competent to testify to the 
matters stated therein. The Presiding 
Officer may permit affidavits to be sup-
plemented or opposed by further affida-
vits. When a motion for summary dis-
position is made and supported as pro-
vided in this section, a party opposing 
the motion may not rest upon the mere 
allegations or denials of its answer; its 
answer by affidavits or as otherwise 
provided in this section must set forth 
specific facts showing that there is a 
genuine issue of fact. If no such answer 
is filed, the decision sought, if appro-
priate, must be rendered. 

(c) The Presiding Officer shall render 
the decision sought if the filings in the 
proceeding show that there is no gen-
uine issue as to any material fact and 
that the moving party is entitled to a 
decision as a matter of law. However, 
in any proceeding involving a construc-
tion authorization for a geologic repos-
itory operations area, the procedure 
described in this section may be used 
only for the determination of specific 
subordinate issues and may not be used 
to determine the ultimate issue as to 
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