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filed prior to December 19, 1970, and pro-
ceedings in which a written request for anti-
trust review of an application for an oper-
ating license to be issued under section 104b 
has been made by a person who intervened or 
sought by timely written notice to the Com-
mission to intervene in the construction per-
mit proceeding for the facility to obtain a 
determination of antitrust considerations or 
to advance a jurisdictional basis for such de-
termination within 25 days after the date of 
publication in the FEDERAL REGISTER or no-
tice of filing of the application for an oper-
ating license or December 19, 1970, whichever 
is later, the Commission may issue a con-
struction permit or operating license which 
contains the conditions specified in § 50.55b of 
this chapter before the antitrust aspects of 
the application are finally resolved. 

(2) The presiding officer for the hear-
ing who shall be either an administra-
tive law judge or an atomic safety and 
licensing board established by the 
Commission or by the Chief Adminis-
trative Judge of the Atomic Safety and 
Licensing Board Panel; 

(3) That the presiding officer will 
consider and decide whether the activi-
ties under the proposed license would 
create or maintain a situation incon-
sistent with the antitrust laws de-
scribed in section 105a of the Act; and 

(4) That matters of radiological 
health and safety and common defense 
and security, and matters raised under 
the National Environmental Policy Act 
of 1969, will be considered at another 
hearing if otherwise required or or-
dered to be held, for which a notice will 
be published pursuant to paragraphs (a) 
and (b) of this section, unless otherwise 
authorized by the Commission. 

(e) The Secretary will give timely no-
tice of the hearing to all parties and to 
other persons, if any, entitled by law to 
notice. The Secretary will transmit a 
notice of hearing on an application for 
a license for a production or utilization 
facility, for a license for receipt of 
waste radioactive material from other 
persons for the purpose of commercial 
disposal by the waste disposal licensee, 
for a license under part 61 of this chap-
ter, for a construction authorization 
for a HLW repository at a geologic re-
pository operations area pursuant to 
parts 60 or 63 of this chapter, for a li-
cense to receive and possess high-level 
radioactive waste at a geologic reposi-
tory operations area pursuant to parts 

60 or 63 of this chapter, and for a li-
cense under part 72 of this chapter to 
acquire, receive or possess spent fuel 
for the purpose of storage in an inde-
pendent spent fuel storage installation 
(ISFSI) to the governor or other appro-
priate official of the State and to the 
chief executive of the municipality in 
which the facility is to be located or 
the activity is to be conducted or, if 
the facility is not to be located or the 
activity conducted within a munici-
pality, to the chief executive of the 
county (or to the Tribal organization, 
if it is to be so located or conducted 
within an Indian reservation). The Sec-
retary will transmit a notice of hearing 
on an application for a license under 
part 72 of this chapter to acquire, re-
ceive or possess spent fuel, high-level 
radioactive waste or radioactive mate-
rial associated with high-level radio-
active waste for the purpose of storage 
in a monitored retrievable storage in-
stallation (MRS) to the same persons 
who received the notice of docketing 
under § 72.16(e) of this chapter. 

[27 FR 377, Jan. 13, 1962] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 2.104, see the List of CFR 
Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and on GPO Access. 

§ 2.105 Notice of proposed action. 

(a) If a hearing is not required by the 
Act or this chapter, and if the Commis-
sion has not found that a hearing is in 
the public interest, it will, prior to act-
ing thereon, cause to be published in 
the FEDERAL REGISTER a notice of pro-
posed action with respect to an appli-
cation for: 

(1) A license for a facility; 
(2) A license for receipt of waste ra-

dioactive material from other persons 
for the purpose of commercial disposal 
by the waste disposal licensee. All li-
censes issued under part 61 of this 
chapter shall be so noticed; 

(3) An amendment of a license speci-
fied in paragraph (a) (1) or (2) of this 
section and which involves a signifi-
cant hazards consideration; 

(4) An amendment to an operating li-
cense for a facility licensed under 
§ 50.21(b) or § 50.22 of this chapter or for 
a testing facility, as follows: 
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(i) If the Commission determines 
under § 50.58 of this chapter that the 
amendment involves no significant 
hazards consideration, though it will 
provide notice of opportunity for 
ahearing pursuant to this section, it 
may make the amendment imme-
diately effective and grant a hearing 
thereafter; or 

(ii) If the Commission determines 
under §§ 50.58 and 50.91 of this chapter 
that an emergency situation exists or 
that exigent circumstances exist and 
that the amendment involves no sig-
nificant hazards consideration, it will 
provide notice of opportunity for a 
hearing pursuant to § 2.106 (if a hearing 
is requested, it will be held after 
issuance of the amendment); 

(5) A license to receive and possess 
high-level radioactive waste at a geo-
logic repository operations area pursu-
ant to parts 60 or 63 of this chapter, or 
an amendment thereto, when the li-
cense or amendment would authorize 
actions which may significantly affect 
the health and safety of the public; 

(6) An amendment to a construction 
authorization for a high-level radio-
active waste at a geologic repository 
operations area pursuant to parts 60 or 
63 of this chapter, when such an 
amendment would authorize actions 
which may significantly affect the 
health and safety of the public; 

(7) A license under part 72 of this 
chapter to acquire, receive or possess 
spent fuel for the purpose of storage in 
an independent spent fuel storage in-
stallation (ISFSI) or to acquire, re-
ceive or possess spent fuel, high-level 
radioactive waste or radioactive mate-
rial associated with high-level radio-
active waste for the purpose of storage 
in a monitored retrievable storage in-
stallation (MRS); 

(8) An amendment to a license speci-
fied in paragraph (a)(7) of this section 
when such an amendment presents a 
genuine issue as to whether the health 
and safety of the public will be signifi-
cantly affected; or 

(9) Any other license or amendment 
as to which the Commission deter-
mines that an opportunity for a public 
hearing should be afforded; 

(10) In the case of an application for 
an operating license for a facility of a 
type described in § 50.21(b) or § 50.22 of 

this chapter or a testing facility, a no-
tice of opportunity for hearing shall be 
issued as soon as practicable after the 
application has been docketed; or 

(11) In the case of an application for 
a license to receive and possess high- 
level radioactive waste at a geologic 
repository operations area, a notice of 
opportunity for hearing, as required by 
this paragraph, shall be published prior 
to Commission action authorizing re-
ceipt of such wastes; this requirement 
is in addition to the procedures set out 
in §§ 2.101(f)(8) and 2.104 of this part, 
which provide for a hearing on the ap-
plication prior to issuance of a con-
struction authorization. 

(b) The notice of proposed action will 
set forth: 

(1) The nature of the action proposed; 
(2) The manner in which a copy of the 

safety analysis and of the ACRS report, 
if any, may be obtained or examined. 

(c) If an application for a license is 
complete enough to permit all evalua-
tions, other than completion inspec-
tion, necessary for the issuance of a 
construction permit and operating li-
cense, the notice of proposed issuance 
of a construction permit may provide 
that on completion of construction and 
inspection the operating license will be 
issued without further prior notice. 

(d) The notice of proposed action will 
provide that, within thirty (30) days 
from the date of publication of the no-
tice in the FEDERAL REGISTER, or such 
lesser period authorized by law as the 
Commission may specify: 

(1) The applicant may file a request 
for a hearing; and 

(2) Any person whose interest may be 
affected by the proceeding may file a 
request for a hearing or a petition for 
leave to intervene if a hearing has al-
ready been requested. 

(e)(1) If no request for a hearing or 
petition for leave to intervene is filed 
within the time prescribed in the no-
tice, the Director of Nuclear Reactor 
Regulation or the Director of Nuclear 
Material Safety and Safeguards, as ap-
propriate, may take the proposed ac-
tion, inform the appropriate State and 
local officials, and publish in the FED-
ERAL REGISTER a notice of issuance of 
the license or other action. 

VerDate Aug<04>2004 11:52 Jan 27, 2005 Jkt 205030 PO 00000 Frm 00035 Fmt 8010 Sfmt 8010 Y:\SGML\205030T.XXX 205030T



36 

10 CFR Ch. I (1–1–05 Edition) § 2.106 

(2) If a request for a hearing or a peti-
tion for leave to intervene is filed with-
in the time prescribed in the notice, 
the presiding officer who shall be an 
Atomic Safety and Licensing Board es-
tablished by the Commission or by the 
Chief Administrative Judge of the 
Atomic Safety and Licensing Board 
Panel, will rule on the request and/or 
petition, and the Secretary or the pre-
siding officer will issue a notice of 
hearing or an appropriate order. The 
presiding officer designated to rule on 
a request or petition concerning the 
antitrust aspects of an application may 
be either an Administrative Law Judge 
or an Atomic Safety and Licensing 
Board. 

(f) Applications for facility licenses 
under section 103 of the Act and for fa-
cility operating licenses under section 
104b of the Act as to which any person 
intervened or sought by timely written 
notice to the Commission to intervene 
in the construction permit proceeding 
to obtain a determination of antitrust 
considerations or to advance a jurisdic-
tional basis for such determination are 
also subject to the provisions of 
§§ 2.101(b) and 2.102(d). 

[27 FR 377, Jan. 13, 1962] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 2.105, see the List of CFR 
Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and on GPO Access. 

§ 2.106 Notice of issuance. 

(a) The Director of Nuclear Reactor 
Regulation or Director of Nuclear Ma-
terial Safety and Safeguards, as appro-
priate, will cause to be published in the 
FEDERAL REGISTER notice of, and will 
inform the State and local officials 
specified in § 2.104(e) of the issuance of: 

(1) A license or an amendment of a li-
cense for which a notice of proposed ac-
tion has been previously published; and 

(2) An amendment of a license for a 
facility of the type described in 
§ 50.21(b) or § 50.22 of this chapter, or a 
testing facility, whether or not a no-
tice of proposed action has been pre-
viously published. 

(b) The notice of issuance will set 
forth: 

(1) The nature of the license or 
amendment; 

(2) The manner in which copies of the 
safety analysis, if any, may be ob-
tained and examined; and 

(3) A finding that the application for 
the license or amendment complies 
with the requirements of the Act and 
this chapter. 

(c) The Director of Nuclear Material 
Safety and Safeguards will also cause 
to be published in the FEDERAL REG-
ISTER notice of, and will inform the 
State, local, and Tribal officials speci-
fied in § 2.104(e) of any action with re-
spect to an application for construc-
tion authorization for a high-level ra-
dioactive waste repository at a geo-
logic repository operations area, a li-
cense to receive and possess high-level 
radioactive waste at a geologic reposi-
tory operations area pursuant to parts 
60 or 63 of this chapter, or an amend-
ment to such license for which a notice 
of proposed action has been previously 
published. 

(d) The Director of Nuclear Material 
Safety and Safeguards will also cause 
to be published in the FEDERAL REG-
ISTER notice of, and will inform the 
State and local officials or tribal gov-
erning body specified in § 2.104(e) of any 
licensing action with respect to a li-
cense to receive radioactive waste from 
other persons for disposal under part 61 
of this chapter or the amendment of 
such a license for which a notice of pro-
posed action has been previously pub-
lished. 

[37 FR 15131, July 28, 1972, as amended at 38 
FR 9586, Apr. 18, 1973; 46 FR 13978, Feb. 25, 
1981; 47 FR 57478, Dec. 27, 1982; 66 FR 55787, 
Nov. 2, 2001; 69 FR 2235, Jan. 14, 2004] 

§ 2.107 Withdrawal of application. 

(a) The Commission may permit an 
applicant to withdraw an application 
prior to the issuance of a notice of 
hearing on such terms and conditions 
as it may prescribe, or may, on receiv-
ing a request for withdrawal of an ap-
plication, deny the application or dis-
miss it with prejudice. If the applica-
tion is withdrawn prior to issuance of a 
notice of hearing, the Commission 
shall dismiss the proceeding. With-
drawal of an application after the 
issuance of a notice of hearing shall be 
on such terms as the presiding officer 
may prescribe. 
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