§2.322

(c) An Atomic Safety and Licensing
Board has the duties and may exercise
the powers of a presiding officer as
granted by §2.319 and otherwise in this
part. Any time when a board is in ex-
istence but is not actually in session,
any powers which could be exercised by
a presiding officer or by the Chief Ad-
ministrative Judge may be exercised
with respect to the proceeding by the
chairman of the board having jurisdic-
tion over it. Two members of an Atom-
ic Safety and Licensing Board con-
stitute a quorum if one of those mem-
bers is the member qualified in the
conduct of administrative proceedings.

§2.322 Special assistants to the pre-
siding officer.

(a) In consultation with the Chief Ad-
ministrative Judge, the presiding offi-
cer may, at his or her discretion, ap-
point personnel from the Atomic Safe-
ty and Licensing Board Panel estab-
lished by the Commission to assist the
presiding officer in taking evidence and
preparing a suitable record for review.
The appointment may occur at any ap-
propriate time during the proceeding
but must, at the time of the appoint-
ment, be subject to the notice and dis-
qualification provisions as described in
§2.313. The special assistants may func-
tion as:

(1) Technical interrogators in their
individual fields of expertise. The in-
terrogators shall study the written tes-
timony and sit with the presiding offi-
cer to hear the presentation and, where
permitted in the proceeding, the cross-
examination by the parties of all wit-
nesses on the issues of the interroga-
tors’ expertise. The interrogators shall
take a leading role in examining the
witnesses to ensure that the record is
as complete as possible;

(2) Upon consent of all the parties,
special masters to hear evidentiary
presentations by the parties on specific
technical matters, and, upon comple-
tion of the presentation of evidence, to
prepare a report that would become
part of the record. Special masters may
rule on evidentiary issues brought be-
fore them, in accordance with §2.333.
Appeals from special masters’ rulings
may be taken to the presiding officer
in accordance with procedures estab-
lished in the presiding officer’s order

56

10 CFR Ch. | (1-1-05 Edition)

appointing the special master. Special
masters’ reports are advisory only; the
presiding officer retains final authority
with respect to the issues heard by the
special master;

(3) Alternate Atomic Safety and Li-
censing Board members to sit with the
presiding officer, to participate in the
evidentiary sessions on the issue for
which the alternate members were des-
ignated by examining witnesses, and to
advise the presiding officer of their
conclusions through an on-the-record
report. This report is advisory only;
the presiding officer retains final au-
thority on the issue for which the al-
ternate member was designated; or

(4) Discovery master to rule on the
matters specified in §2.1018(a)(2).

(b) The presiding officer may, as a
matter of discretion, informally seek
the assistance of members of the Atom-
ic Safety and Licensing Board Panel to
brief the presiding officer on the gen-
eral technical background of subjects
involving complex issues that the pre-
siding officer might otherwise have dif-
ficulty in quickly grasping. These
briefings take place before the hearing
on the subject involved and supplement
the reading and study undertaken by
the presiding officer. They are not sub-
ject to the procedures described in
§2.313.

§2.323 Motions.

(a) Presentation and disposition. All
motions must be addressed to the Com-
mission or other designated presiding
officer. A motion must be made no
later than ten (10) days after the occur-
rence or circumstance from which the
motion arises. All written motions
must be filed with the Secretary and
served on all parties to the proceeding.

(b) Form and content. Unless made
orally on-the-record during a hearing,
or the presiding officer directs other-
wise, or under the provisions of subpart
N of this part, a motion must be in
writing, state with particularity the
grounds and the relief sought, be ac-
companied by any affidavits or other
evidence relied on, and, as appropriate,
a proposed form of order. A motion
must be rejected if it does not include
a certification by the attorney or rep-
resentative of the moving party that
the movant has made a sincere effort
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to contact other parties in the pro-
ceeding and resolve the issue(s) raised
in the motion, and that the movant’s
efforts to resolve the issue(s) have been
unsuccessful.

(c) Answers to motions. Within ten
(10) days after service of a written mo-
tion, or other period as determined by
the Secretary, the Assistant Secretary,
or the presiding officer, a party may
file an answer in support of or in oppo-
sition to the motion, accompanied by
affidavits or other evidence. The mov-
ing party has no right to reply, except
as permitted by the Secretary, the As-
sistant Secretary, or the presiding offi-
cer. Permission may be granted only in
compelling circumstances, such as
where the moving party demonstrates
that it could not reasonably have an-
ticipated the arguments to which it
seeks leave to reply.

(d) Accuracy in filing. All parties are
obligated, in their filings before the
presiding officer and the Commission,
to ensure that their arguments and as-
sertions are supported by appropriate
and accurate references to legal au-
thority and factual basis, including, as
appropriate, citations to the record.
Failure to do so may result in appro-
priate sanctions, including striking a
matter from the record or, in extreme
circumstances, dismissal of the party.

(e) Motions for reconsideration. Mo-
tions for reconsideration may not be
filed except upon leave of the presiding
officer or the Commission, upon a
showing of compelling circumstances,
such as the existence of a clear and ma-
terial error in a decision, which could
not have reasonably been anticipated,
that renders the decision invalid. A
motion must be filed within ten (10)
days of the action for which reconsider-
ation is requested. The motion and any
responses to the motion are limited to
ten (10) pages.

(f) Referral and certifications to the
Commission. (1) If, in the judgment of
the presiding officer, prompt decision
is necessary to prevent detriment to
the public interest or unusual delay or
expense, or if the presiding officer de-
termines that the decision or ruling in-
volves a novel issue that merits Com-
mission review at the earliest oppor-
tunity, the presiding officer may refer
the ruling promptly to the Commis-
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sion. The presiding officer must notify
the parties of the referral either by an-
nouncement on-the-record or by writ-
ten notice if the hearing is not in ses-
sion.

(2) A party may petition the pre-
siding officer to certify an issue to the
Commission for early review. The pre-
siding officer shall apply the alter-
native standards of §2.341(f) in ruling
on the petition for certification. No
motion for reconsideration of the pre-
siding officer’s ruling on a petition for
certification will be entertained.

(g) Effect of filing a motion, petition,
or certification of question to the Com-
mission. Unless otherwise ordered, nei-
ther the filing of a motion, the filing of
a petition for certification, nor the cer-
tification of a question to the Commis-
sion stays the proceeding or extends
the time for the performance of any
act.

(h) Motions to compel discovery. Par-
ties may file answers to motions to
compel discovery in accordance with
paragraph (c) of this section. The pre-
siding officer, in his or her discretion,
may order that the answer be given
orally during a telephone conference or
other prehearing conference, rather
than in writing. If responses are given
over the telephone, the presiding offi-
cer shall issue a written order on the
motion summarizing the views pre-
sented by the parties. This does not
preclude the presiding officer from
issuing a prior oral ruling on the mat-
ter effective at the time of the ruling,
if the terms of the ruling are incor-
porated in the subsequent written
order.

§2.324 Order of procedure.

The presiding officer or the Commis-
sion will designate the order of proce-
dure at a hearing. The proponent of an
order will ordinarily open and close.

§2.325 Burden of proof.

Unless the presiding officer otherwise
orders, the applicant or the proponent
of an order has the burden of proof.

§2.326 Motions to reopen.

(a) A motion to reopen a closed
record to consider additional evidence
will not be granted unless the following
criteria are satisfied:



