§2.330

the subsequent course of the pro-
ceeding unless modified for good cause.

§2.330 Stipulations.

Apart from any stipulations made
during or as a result of a prehearing
conference, the parties may stipulate
in writing at any stage of the pro-
ceeding or orally during the hearing,
any relevant fact or the contents or au-
thenticity of any document. These
stipulations may be received in evi-
dence. The parties may also stipulate
as to the procedure to be followed in
the proceeding. These stipulations
may, on motion of all parties, be recog-
nized by the presiding officer to govern
the conduct of the proceeding.

§2.331 Oral argument before the pre-
siding officer.

When, in the opinion of the presiding
officer, time permits and the nature of
the proceeding and the public interest
warrant, the presiding officer may
allow, and fix a time for, the presen-
tation of oral argument. The presiding
officer will impose appropriate limits
of time on the argument. The tran-
script of the argument is part of the
record.

§2.332 General case scheduling and
management.

(a) Scheduling order. The presiding
officer shall, as soon as practicable
after consulting with the parties by a
scheduling conference, telephone, mail,
or other suitable means, enter a sched-
uling order that establishes limits for
the time to file motions, conclude dis-
covery, and take other actions in the
proceeding. The scheduling order may
also include:

(1) Modifications of the times for dis-
closures under §§2.336 and 2.704 and of
the extent of discovery to be per-
mitted;

(2) The date or dates for prehearing
conferences, and hearings; and

(3) Any other matters appropriate in
the circumstances of the proceeding.

(b) Modification of schedule. A sched-
ule may not be modified except upon a
finding by the presiding officer or the
Commission of good cause. In making
such a good cause determination, the
presiding officer or the Commission
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should take into account the following
factors, among other things:

(1) Whether the requesting party has
exercised due diligence to adhere to the
schedule;

(2) Whether the requested change is
the result of unavoidable cir-
cumstances; and

(3) Whether the other parties have
agreed to the change and the overall ef-
fect of the change on the schedule of
the case.

(c) Objectives of scheduling order.
The scheduling order must have as its
objectives proper case management
purposes such as:

(1) Expediting the disposition of the
proceeding;

(2) Establishing early and continuing
control so that the proceeding will not
be protracted because of lack of man-
agement;

(3) Discouraging wasteful prehearing
activities;

(4) Improving the quality of the hear-
ing through more thorough prepara-
tion; and

(5) Facilitating the settlement of the
proceeding or any portions thereof, in-
cluding the use of Alternative Dispute
Resolution, when and if the presiding
officer, upon consultation with the par-
ties, determines that these types of ef-
forts should be pursued.

(d) Effect of NRC staff’s schedule on
scheduling order. In establishing a
schedule, the presiding officer shall
take into consideration the NRC staff’s
projected schedule for completion of its
safety and environmental evaluations
to ensure that the hearing schedule
does not adversely impact the staff’s
ability to complete its reviews in a
timely manner. Hearings on safety
issues may be commenced before publi-
cation of the NRC staff’s safety evalua-
tion upon a finding by the presiding of-
ficer that commencing the hearings at
that time would expedite the pro-
ceeding. Where an environmental im-
pact statement (EIS) is involved, hear-
ings on environmental issues addressed
in the EIS may not commence before
the issuance of the final EIS. In addi-
tion, discovery against the NRC staff
on safety or environmental issues, re-
spectively, should be suspended until
the staff has issued the SER or EIS, un-
less the presiding officer finds that the
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commencement of discovery against
the NRC staff (as otherwise permitted
by the provisions of this part) before
the publication of the pertinent docu-
ment will not adversely affect comple-
tion of the document and will expedite
the hearing.

§2.333 Authority of the presiding offi-
cer to regulate procedure in a hear-
ing.

To prevent unnecessary delays or an
unnecessarily large record, the pre-
siding officer:

(@) May limit the number of wit-
nesses whose testimony may be cumu-
lative;

(b) May strike argumentative, repeti-
tious, cumulative, unreliable, immate-
rial, or irrelevant evidence;

(c) Shall require each party or partic-
ipant who requests permission to con-
duct cross-examination to file a cross-
examination plan for each witness or
panel of witnesses the party or partici-
pant proposes to cross-examine;

(d) Must ensure that each party or
participant permitted to conduct cross-
examination conducts its cross-exam-
ination in conformance with the par-
ty’s or participant’s cross-examination
plan filed with the presiding officer;

(e) May take necessary and proper
measures to prevent argumentative,
repetitious, or cumulative cross-exam-
ination; and

(f) May impose such time limitations
on arguments as the presiding officer
determines appropriate, having regard
for the volume of the evidence and the
importance and complexity of the
issues involved.

§2.334 Schedules for proceedings.

(@) Unless the Commission directs
otherwise in a particular proceeding,
the presiding officer or the Atomic
Safety and Licensing Board assigned to
the proceeding shall, based on informa-
tion and projections provided by the
parties and the NRC staff, establish
and take appropriate action to main-
tain a schedule for the completion of
the evidentiary record and, as appro-
priate, the issuance of its initial deci-
sion.

(b) The presiding officer or the Atom-
ic Safety and Licensing Board assigned
to the proceeding shall provide written
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notification to the Commission any
time during the course of the pro-
ceeding when it appears that the com-
pletion of the record or the issuance of
the initial decision will be delayed
more than sixty (60) days beyond the
time specified in the schedule estab-
lished under §2.334(a). The notification
must include an explanation of the rea-
sons for the projected delay and a de-
scription of the actions, if any, that
the presiding officer or the Board pro-
poses to take to avoid or mitigate the
delay.

§2.335 Consideration of Commission
rules and regulations in adjudica-
tory proceedings.

(a) Except as provided in paragraphs
(b), (c), and (d) of this section, no rule
or regulation of the Commission, or
any provision thereof, concerning the
licensing of production and utilization
facilities, source material, special nu-
clear material, or byproduct material,
is subject to attack by way of dis-
covery, proof, argument, or other
means in any adjudicatory proceeding
subject to this part.

(b) A party to an adjudicatory pro-
ceeding subject to this part may peti-
tion that the application of a specified
Commission rule or regulation or any
provision thereof, of the type described
in paragraph (a) of this section, be
waived or an exception made for the
particular proceeding. The sole ground
for petition of waiver or exception is
that special circumstances with re-
spect to the subject matter of the par-
ticular proceeding are such that the
application of the rule or regulation (or
a provision of it) would not serve the
purposes for which the rule or regula-
tion was adopted. The petition must be
accompanied by an affidavit that iden-
tifies the specific aspect or aspects of
the subject matter of the proceeding as
to which the application of the rule or
regulation (or provision of it) would
not serve the purposes for which the
rule or regulation was adopted. The af-
fidavit must state with particularity
the special circumstances alleged to
justify the waiver or exception re-
quested. Any other party may file a re-
sponse by counter affidavit or other-
wise.



