§2.705

this section is under a duty to supple-
ment or correct the disclosure to in-
clude information thereafter acquired
if ordered by the presiding officer or in
the following circumstances:

(1) A party is under a duty to supple-
ment at appropriate intervals its dis-
closures under paragraph (a) of this
section within a reasonable time after
a party learns that in some material
respect the information disclosed is in-
complete or incorrect and if the addi-
tional or corrective information has
not otherwise been made known to the
other parties during the discovery
process or in writing.

(2) With respect to testimony of an
expert from whom a report is required
under paragraph (b) of this section, the
duty extends both to information con-
tained in the report and to information
provided through a deposition of the
expert, and any additions or other
changes to this information must be
disclosed by the time the party’s dis-
closures under §2.704(c) are due.

§2.705 Discovery—additional methods.

(a) Discovery methods. Parties may
obtain discovery by one or more of the
following methods: depositions upon
oral examination or written interrog-
atories (§2.706); interrogatories to par-
ties (§2.706); production of documents
or things or permission to enter upon
land or other property, for inspection
and other purposes (§2.707); and re-
quests for admission (§2.708).

(b) Scope of discovery. Unless other-
wise limited by order of the presiding
officer in accordance with this section,
the scope of discovery is as follows:

(1) In general. Parties may obtain
discovery regarding any matter, not
privileged, that is relevant to the sub-
ject matter involved in the proceeding,
whether it relates to the claim or de-
fense of any other party, including the
existence, description, nature, custody,
condition, and location of any books,
documents, or other tangible things
and the identity and location of per-
sons having knowledge of any discover-
able matter. When any book, docu-
ment, or other tangible thing sought is
reasonably available from another
source, such as at the NRC Web site,
http://www.nrc.gov, and/or the NRC Pub-
lic Document Room, sufficient re-
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sponse to an interrogatory on mate-
rials would be the location, the title
and a page reference to the relevant
book, document, or tangible thing. In a
proceeding on an application for a con-
struction permit or an operating li-
cense for a production or utilization fa-
cility, discovery begins only after the
prehearing conference and relates only
to those matters in controversy which
have been identified by the Commis-
sion or the presiding officer in the pre-
hearing order entered at the conclusion
of that prehearing conference. In such
a proceeding, discovery may not take
place after the beginning of the pre-
hearing conference held under §2.329
except upon leave of the presiding offi-
cer upon good cause shown. It is not a
ground for objection that the informa-
tion sought will be inadmissible at the
hearing if the information sought ap-
pears reasonably calculated to lead to
the discovery of admissible evidence.

(2) Limitations. Upon his or her own
initiative after reasonable notice or in
response to a motion filed under para-
graph (c) of this section, the presiding
officer may alter the limits in these
rules on the number of depositions and
interrogatories, and may also limit the
length of depositions under §2.706 and
the number of requests under §§2.707
and 2.708. The presiding officer shall
limit the frequency or extent of use of
the discovery methods otherwise per-
mitted under these rules if he or she
determines that:

(i) The discovery sought is unreason-
ably cumulative or duplicative, or is
obtainable from some other source that
is more convenient, less burdensome,
or less expensive;

(if) The party seeking discovery has
had ample opportunity by discovery in
the proceeding to obtain the informa-
tion sought; or

(iii) The burden or expense of the pro-
posed discovery outweighs its likely
benefit, taking into account the needs
of the proceeding, the parties’ re-
sources, the importance of the issue in
the proceeding, and the importance of
the proposed discovery in resolving the
issues.

(3) Trial preparation materials. A
party may obtain discovery of docu-
ments and tangible things otherwise
discoverable under paragraph (b)(1) of
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this section and prepared in anticipa-
tion of or for the hearing by or for an-
other party’s representative (including
his attorney, consultant, surety,
indemnitor, insurer, or agent) only
upon a showing that the party seeking
discovery has substantial need of the
materials in the preparation of this
case and that he is unable without
undue hardship to obtain the substan-
tial equivalent of the materials by
other means. In ordering discovery of
such materials when the required
showing has been made, the presiding
officer shall protect against disclosure
of the mental impressions, conclusions,
opinions, or legal theories of an attor-
ney for a party concerning the pro-
ceeding.

(4) Claims of privilege or protection
of trial preparation materials. When a
party withholds information otherwise
discoverable under these rules by
claiming that it is privileged or subject
to protection as trial preparation ma-
terial, the party shall make the claim
expressly and shall describe the nature
of the documents, communications, or
things not produced or disclosed in a
manner that, without revealing infor-
mation itself privileged or protected,
will enable other parties to assess the
applicability of the privilege or protec-
tion. ldentification of these privileged
materials must be made within the
time provided for disclosure of the ma-
terials, unless otherwise extended by
order of the presiding officer or the
Commission.

(5) Nature of interrogatories. Inter-
rogatories may seek to elicit factual
information reasonably related to a
party’s position in the proceeding, in-
cluding data used, assumptions made,
and analyses performed by the party.
Interrogatories may not be addressed
to, or be construed to require:

(i) Reasons for not using alternative
data, assumptions, and analyses where
the alternative data, assumptions, and
analyses were not relied on in devel-
oping the party’s position; or

(ii) Performance of additional re-
search or analytical work beyond that
which is needed to support the party’s
position on any particular matter.

(c) Protective order. (1) Upon motion
by a party or the person from whom
discovery is sought, accompanied by a
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certification that the movant has in
good faith conferred or attempted to
confer with other affected parties in an
effort to resolve the dispute without
action by the presiding officer, and for
good cause shown, the presiding officer
may make any order which justice re-
quires to protect a party or person
from annoyance, embarrassment, op-
pression, or undue burden or expense,
including one or more of the following:

(i) That the discovery not be had;

(ii) That the discovery may be had
only on specified terms and conditions,
including a designation of the time or
place;

(iii) That the discovery may be had
only by a method of discovery other
than that selected by the party seeking
discovery;

(iv) That certain matters not be in-
quired into, or that the scope of dis-
covery be limited to certain matters;

(v) That discovery be conducted with
no one present except persons des-
ignated by the presiding officer;

(vi) That, subject to the provisions of
§§2.709 and 2.390, a trade secret or other
confidential research, development, or
commercial information not be dis-
closed or be disclosed only in a des-
ignated way; or

(vii) That studies and evaluations not
be prepared.

(2) If the motion for a protective
order is denied in whole or in part, the
presiding officer may, on such terms
and conditions as are just, order that
any party or person provide or permit
discovery.

(d) Sequence and timing of discovery.
Except when authorized under these
rules or by order of the presiding offi-
cer, or agreement of the parties, a
party may not seek discovery from any
source before the parties have met and
conferred as required by paragraph (f)
of this section, nor may a party seek
discovery after the time limit estab-
lished in the proceeding for the conclu-
sion of discovery. Unless the presiding
officer upon motion, for the conven-
ience of parties and witnesses and in
the interests of justice, orders other-
wise, methods of discovery may be used
in any sequence and the fact that a
party is conducting discovery, whether
by deposition or otherwise, does not
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operate to delay any other party’s dis-
covery.

(e) Supplementation of responses. A
party who responded to a request for
discovery with a response is under a
duty to supplement or correct the re-
sponse to include information there-
after acquired if ordered by the pre-
siding officer or, with respect to a re-
sponse to an interrogatory, request for
production, or request for admission,
within a reasonable time after a party
learns that the response is in some ma-
terial respect incomplete or incorrect,
and if the additional or corrective in-
formation has not otherwise been made
known to the other parties during the
discovery process or in writing.

(f) Meeting of parties; planning for
discovery. Except when otherwise or-
dered, the parties shall, as soon as
practicable and in any event no more
than thirty (30) days after the issuance
of a prehearing conference order fol-
lowing the initial prehearing con-
ference specified in §2.329, meet to dis-
cuss the nature and basis of their
claims and defenses and the possibili-
ties for a prompt settlement or resolu-
tion of the proceeding or any portion
thereof, to make or arrange for the dis-
closures required by §2.704, and to de-
velop a proposed discovery plan.

(1) The plan must indicate the par-
ties’ views and proposals concerning:

(i) What changes should be made in
the timing, form, or requirement for
disclosures under §2.704, including a
statement as to when disclosures under
§2.704(a)(1) were made or will be made;

(ii) The subjects on which discovery
may be needed, when discovery should
be completed, and whether discovery
should be conducted in phases or be
limited to or focused upon particular
issues;

(iii) What changes should be made in
the limitations on discovery imposed
under these rules, and what other limi-
tations should be imposed; and

(iv) Any other orders that should be
entered by the presiding officer under
paragraph (c) of this section.

(2) The attorneys of record and all
unrepresented parties that have ap-
peared in the proceeding are jointly re-
sponsible for arranging and being
present or represented at the meeting,
for attempting in good faith to agree
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on the proposed discovery plan, and for
submitting to the presiding officer
within ten (10) days after the meeting a
written report outlining the plan.

(g) Signing of disclosures, discovery
requests, responses, and objections. (1)
Every disclosure made in accordance
with §2.704 must be signed by at least
one attorney of record in the attor-
ney’s individual name, whose address
must be stated. An unrepresented
party shall sign the disclosure and
state the party’s address. The signa-
ture of the attorney or party con-
stitutes a certification that to the best
of the signer’s knowledge, information,
and belief, formed after a reasonable
inquiry, the disclosure is complete and
correct as of the time it is made.

(2) Every discovery request, response,
or objection made by a party rep-
resented by an attorney must be signed
by at least one attorney of record in
the attorney’s individual name, whose
address must be stated. An unrepre-
sented party shall sign the request, re-
sponse, or objection and state the par-
ty’s address. The signature of the at-
torney or party constitutes a certifi-
cation that to the best of the signer’s
knowledge, information, and belief,
formed after a reasonable inquiry, the
request, response, or objection is:

(i) Consistent with these rules and
warranted by existing law or a good
faith argument for the extension,
modification, or reversal of existing
law;

(ii) Not interposed for any improper
purpose, such as to harass or to cause
unnecessary delay or needless increase
in the cost of litigation; and

(iii) Not unreasonable or unduly bur-
densome or expensive, given the needs
of the case, the discovery already had
in the case, the amount in controversy,
and the importance of the issues at
stake in the litigation.

(3) If a request, response, or objection
is not signed, it must be stricken un-
less it is signed promptly after the
omission is called to the attention of
the party making the request, re-
sponse, or objection, and a party shall
not be obligated to take any action
with respect to it until it is signed.

(4) If a certification is made in viola-
tion of the rule without substantial
justification, the presiding officer,
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upon motion or upon its own initiative,
shall impose upon the person who made
the certification, the party on whose
behalf the disclosure, request, re-
sponse, or objection is made, or both,
an appropriate sanction, which may, in
appropriate circumstances, include ter-
mination of that person’s right to par-
ticipate in the proceeding.

(h) Motion to compel discovery. (1) If
a deponent or party upon whom a re-
quest for production of documents or
answers to interrogatories is served
fails to respond or objects to the re-
quest, or any part thereof, or fails to
permit inspection as requested, the de-
posing party or the party submitting
the request may move the presiding of-
ficer, within ten (10) days after the
date of the response or after failure of
a party to respond to the request, for
an order compelling a response or in-
spection in accordance with the re-
quest. The motion must set forth the
nature of the questions or the request,
the response or objection of the party
upon whom the request was served, and
arguments in support of the motion.
The motion must be accompanied by a
certification that the movant has in
good faith conferred or attempted to
confer with other affected parties in an
effort to resolve the dispute without
action by the presiding officer. Failure
to answer or respond may not be ex-
cused on the ground that the discovery
sought is objectionable unless the per-
son or party failing to answer or re-
spond has applied for a protective order
pursuant to paragraph (c) of this sec-
tion. For purposes of this paragraph,
an evasive or incomplete answer or re-
sponse will be treated as a failure to
answer or respond.

(2) In ruling on a motion made under
this section, the presiding officer may
issue a protective order under para-
graph (c) of this section.

(3) This section does not preclude an
independent request for issuance of a
subpoena directed to a person not a
party for production of documents and
things. This section does not apply to
requests for the testimony or interrog-
atories of the NRC staff under §2.709(a),
or the production of NRC documents
under §§2.709(b) or §2.390, except for
paragraphs (c) and (e) of this section.
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§2.706 Depositions upon oral examina-
tion and written interrogatories; in-
terrogatories to parties.

(a) Depositions upon oral examina-
tion and written interrogatories. (1)
Any party desiring to take the testi-
mony of any party or other person by
deposition on oral examination or writ-
ten interrogatories shall, without leave
of the Commission or the presiding of-
ficer, give reasonable notice in writing
to every other party, to the person to
be examined and to the presiding offi-
cer of the proposed time and place of
taking the deposition; the name and
address of each person to be examined,
if known, or if the name is not known,
a general description sufficient to iden-
tify him or the class or group to which
he belongs; the matters upon which
each person will be examined and the
name or descriptive title and address of
the officer before whom the deposition
is to be taken.

(2) [Reserved]

(3) Within the United States, a depo-
sition may be taken before any officer
authorized to administer oaths by the
laws of the United States or of the
place where the examination is held.
Outside of the United States, a deposi-
tion may be taken before a secretary of
an embassy or legation, a consul gen-
eral, vice consul or consular agent of
the United States, or a person author-
ized to administer oaths designated by
the Commission.

(4) Before any questioning, the depo-
nent shall either be sworn or affirm the
truthfulness of his or her answers. Ex-
amination and cross-examination must
proceed as at a hearing. Each question
propounded must be recorded and the
answer taken down in the words of the
witness. Objections on questions of evi-
dence must be noted in short form
without the arguments. The officer
may not decide on the competency,
materiality, or relevancy of evidence
but must record the evidence subject to
objection. Objections on questions of
evidence not made before the officer
will not be considered waived unless
the ground of the objection is one
which might have been obviated or re-
moved if presented at that time.



