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make refunds directly to purchasers of
the products involved, notwithstanding
the fact that those purchasers obtained
such products from an intermediate
distributor of such person’s products,
and may require as part of the remedy
that the person to whom the Order is
issued maintain his prices at certain
designated levels, notwithstanding the
presence or absence of other regulatory
controls on such person’s prices. In
cases where purchasers cannot be rea-
sonably identified or paid or where the
amount of each purchaser’s overcharge
is incapable of reasonable determina-
tion, the DOE may refund the amounts
received in such cases directly to the
Treasury of the United States on be-
half of such purchasers.

(b) The DOE may, when appropriate,
issue final Orders ancillary to a Reme-
dial Order, Remedial Order for Imme-
diate Compliance, Order of Disallow-
ance, or Consent Order requiring that a
direct or indirect recipient of a refund
pass through, by such means as the
DOE deems appropriate, including
those described in paragraph (a) of this
section, all or a portion of the refund,
on a pro rata basis, to those customers
of the recipient who were adversely af-
fected by the initial overcharge. Ancil-
lary Orders may be appealed to the Of-
fice of Hearings and Appeals only pur-
suant to subpart H.

§205.199J Consent order.

(a) Notwithstanding any other provi-
sion of this subpart, the DOE may at
any time resolve an outstanding com-
pliance investigation or proceeding, or
a proceeding involving the disallow-
ance of costs pursuant to §205.199E
with a Consent Order. A Consent Order
must be signed by the person to whom
it is issued, or a duly authorized rep-
resentative, and must indicate agree-
ment to the terms contained therein. A
Consent Order need not constitute an
admission by any person that DOE reg-
ulations have been violated, nor need it
constitute a finding by the DOE that
such person has violated DOE regula-
tions. A Consent Order shall, however,
set forth the relevant facts which form
the basis for the Order.

(b) A Consent Order is a final Order
of the DOE having the same force and
effect as a Remedial Order issued pur-
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suant to §205.199B or an Order of Dis-
allowance issued pursuant to §205.199E,
and may require one or more of the
remedies authorized by §205.1991 and
§212.84(d)(3). A Consent Order becomes
effective no sooner than 30 days after
publication under paragraph (c) of this
section, unless (1) the DOE makes a
Consent Order effective immediately,
because it expressly deems it necessary
in the public interest, or (2) the Con-
sent Order involves a sum of less than
$500,000 in the aggregate, excluding
penalties and interest, in which case it
will be effective when signed both by
the person to whom it is issued and the
DOE, and will not be subject to the
provisions of paragraph (c) of this sec-
tion unless the DOE determines other-
wise. A Consent Order shall not be ap-
pealable pursuant to the provisions of
§205.199C or §205.199D and subpart H,
and shall contain an express waiver of
such appeal or judicial review rights as
might otherwise attach to a final Order
of the DOE.

(c) When a Consent Order has been
signed, both by the person to whom it
is issued and the DOE, the DOE will
publish notice of such Consent Order in
the FEDERAL REGISTER and in a press
release to be issued simultaneously
therewith. The FEDERAL REGISTER no-
tice and the press release will state at
a minimum the name of the company
concerned, a brief summary of the Con-
sent Order and other facts or allega-
tions relevant thereto, the address and
telephone number of the DOE office at
which copies of the Consent Order will
be available free of charge, the address
to which comments on the Consent
Order will be received by the DOE, and
the date by which such comments
should be submitted, which date will
not be less than 30 days after publica-
tion of the FEDERAL REGISTER notice.
After the expiration of the comment
period the DOE may withdraw its
agreement to the Consent Order, at-
tempt to negotiate a modification of
the Consent Order, or issue the Consent
Order as signed. The DOE will publish
in the FEDERAL REGISTER, and by press
release, notice of any action taken on a
Consent Order and such explanation of
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the action taken as deemed appro-
priate. The provisions of this para-
graph shall be applicable notwith-
standing the fact that a Consent Order
may have been made immediately ef-
fective pursuant to paragraph (b) of
this section (except in cases where the
Consent Order involves sums of less
than $500,000 in the aggregate, exclud-
ing penalties and interest).

(d) At any time and in accordance
with the procedures of subpart J, a
Consent Order may be modified or re-
scinded, upon petition by the person to
whom the Consent Order was issued,
and may be rescinded by the DOE upon
discovery of new evidence which is ma-
terially inconsistent with evidence
upon which the DOE’s acceptance of
the Consent Order was based. Modifica-
tions of a Consent Order which is sub-
ject to public comment under the pro-
visions of paragraph (c) of this section,
which in the opinion of the DOE sig-
nificantly change the terms or the im-
pact of the original Order, shall be re-
published under the provisions of that
paragraph.

(e) Notwithstanding the issuance of a
Consent Order, the DOE may seek civil
or criminal penalties or compromise
civil penalties pursuant to subpart P
concerning matters encompassed by
the Consent Order, unless the Consent
Order by its terms expressly precludes
the DOE from so doing.

() If at any time after a Consent
Order becomes effective it appears to
the DOE that the terms of the Consent
Order have been violated, the DOE may
refer such violations to the Depart-
ment of Justice for appropriate action
in accordance with subpart P.

Subparts P-T [Reserved]

Subpart U—Procedures for
Electricity Export Cases

AUTHORITY: Federal Power Act, 41 Stat.
1063, as amended; Executive Order 10485, as
amended by Executive Order 12038; Federal
Energy Administration Act of 1974, Pub. L.
93-275, as amended; Pub. L. 94-332, Pub. L. 94—
385, Pub. L. 95-70, and Pub. L. 95-91; Energy
Policy and Conservation Act, Pub. L. 95-70;
Department of Energy Organization Act,
Pub. L. 95-91; E.O. 11790, 39 FR 23185; E.O.
12009, 42 FR 46267.
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§205.260 Purpose and scope.

(a) The purpose of this section is to
state the procedures that will be fol-
lowed by the Economic Regulatory Ad-
ministration of the Department of En-
ergy in electricity export adjudica-
tions.

(b) Definitions.

As used in this subpart—

Administrator means the Adminis-
trator of the Economic Regulatory Ad-
ministration.

Decisional employees means the Ad-
ministrator, presiding officers at adju-
dicatory hearings, and other employees
of the Department, including consult-
ants and contractors, who are, or may
reasonably be expected to be, involved
in the decision-making process, which
includes advising the Administrator in
resolving the issues in an adjudication.
The term does not include those em-
ployees of the Department performing
investigative or trial functions in an
adjudication, unless they are specifi-
cally requested by the Administrator
or his delegate to participate in the de-
cision-making process.

Department means the Department of
Energy.

Off-the-record communication means
an ex parte communication, which is an
oral or written communication rel-
evant to the merits of an adjudication
and not on the record and with respect
to which reasonable prior notice to all
participants and opportunity to be
present at, or respond to, the commu-
nication is not given, but does not in-
clude a communication relating solely
to procedures which are not relevant to
the merits of the adjudication.

Interested person means a person out-
side the Department whose interest in
the adjudication goes beyond the gen-
eral interest of the public as a whole
and includes applicants, intervenors,
competitors of applicants, non-profit
and public interest organizations, and
other individuals and organizations, in-
cluding state, local and other public of-
ficials, with a proprietary, financial or
other special interest in the outcome of
the adjudication. The term does not in-
clude other federal agencies, unless an



