Department of Energy

recital that energy information is re-
quested under the authority of ESECA.

(f) For the purpose of verifying the
accuracy of any energy information re-
quested, acquired, or collected by the
DOE, the Administrator, or any officer
or employee duly designated by him,
upon presenting appropriate creden-
tials and a written notice from the Ad-
ministrator to the owner, operator, or
agent in charge, may—

(1) Enter, at reasonable times, any
business premise of facility; and

(2) Inspect, at reasonable times and
in a reasonable manner, any such
premise or facility, inventory and sam-
ple any stock of energy resources
therein, and examine and copy books,
records, papers, or other documents,
relating to any such energy informa-
tion.

Such written notice shall reasonably
describe the premise or facility to be
inspected, the stock to be inventoried
or sampled, or the books, records, pa-
pers or other documents to be exam-
ined or copied.

§207.4 Confidentiality of energy infor-
mation.

(a) Information obtained by the DOE
under authority of ESECA shall be
available to the public in accordance
with the provisions of part 202 of this
chapter. Upon a showing satisfactory
to the Administrator by any person
that any energy information obtained
under this subpart from such person
would, if made public, divulge methods
or processes entitled to protection as
trade secrets or other proprietary in-
formation of such person, such infor-
mation, or portion thereof, shall be
deemed confidential in accordance with
the provisions of section 1905 of title 18,
United States Code; except that such
information, or part thereof, shall not
be deemed confidential pursuant to
that section for purposes of disclosure,
upon request, to (1) any delegate of the
DOE for the purpose of carrying out
ESECA or the EPAA, (2) the Attorney
General, the Secretary of the Interior,
the Federal Trade Commission, the
Federal Power Commission, or the
General Accounting Office, when nec-
essary to carry out those agencies’ du-
ties and responsibilities under ESECA
and other statutes, and (3) the Con-
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gress, or any Committee of Congress
upon request of the Chairman.

(b) Whenever the Administrator re-
quests reports of energy information
under this subpart, he may specify (in
the rule, order or questionnaire or
other means by which he has requested
such reports) the nature of the showing
required to be made in order to satisfy
DOE that certain energy information
contained in such reports warrants
confidential treatment in accordance
with this section. He shall, to the max-
imum extent practicable, either before
or after requesting reports, by ruling
or otherwise, inform respondents pro-
viding energy information pursuant to
this subpart of whether such informa-
tion will be made available to the pub-
lic pursuant to requests under the
Freedom of Information Act (5 U.S.C.
552).

§207.5 Violations.

Any practice that circumvents or
contravenes or results in a circumven-
tion or contravention of the require-
ments of any provision of this subpart
or any order issued pursuant thereto is
a violation of the DOE regulations
stated in this subpart.

§207.6 Notice of probable violation
and remedial order.

(a) Purpose and scope. (1) This section
establishes the procedures for deter-
mining the nature and extent of viola-
tions of this subpart and the proce-
dures for issuance of a notice of prob-
able violation, a remedial order or a re-
medial order for immediate compli-
ance.

(2) When the DOE discovers that
there is reason to believe a violation of
any provision of this subpart, or any
order issued thereunder, has occurred,
is continuing or is about to occur, the
DOE may conduct proceedings to deter-
mine the nature and extent of the vio-
lation and may issue a remedial order
thereafter. The DOE may commence
such proceeding by serving a notice of
probable violation or by issuing a re-
medial order for immediate compli-
ance.

(b) Notice of probable violation. (1) The
DOE may begin a proceeding under this
subpart by issuing a notice of probable
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violation if the DOE has reason to be-
lieve that a violation has occurred, is
continuing, or is about to occur.

(2) Within 10 days of the service of a
notice of probable violation, the person
upon whom the notice is served may
file a reply with the DOE office that
issued the notice of probable violation
at the address provided in §205.12 of
this chapter. The DOE may extend the
10-day period for good cause shown.

(3) The reply shall be in writing and
signed by the person filing it. The reply
shall contain a full and complete state-
ment of all relevant facts pertaining to
the act or transaction that is the sub-
ject of the notice of probable violation.
Such facts shall include a complete
statement of the business or other rea-
sons that justify the act or trans-
action, it appropriate; a detailed de-
scription of the act or transaction; and
a full discussion of the pertinent provi-
sions and relevant facts reflected in
any documents submitted with the
reply. Copies of all relevant documents
shall be submitted with the reply.

(4) The reply shall include a discus-
sion of all relevant authorities, includ-
ing, but not limited to, DOE rulings,
regulations, interpretations, and deci-
sions on appeals and exceptions relied
upon to support the particular position
taken.

(5) The reply should indicate whether
the person requests or intends to re-
quest a conference regarding the no-
tice. Any request not made at the time
of the reply shall be made as soon
thereafter as possible to insure that
the conference is held when it will be
most beneficial. A request for a con-
ference must conform to the require-
ments of subpart M of part 205 of this
chapter.

(6) If a person has not filed a reply
with the DOE within the 10-day period
provided, and the DOE has not ex-
tended the 10-day period, the person
shall be deemed to have conceded the
accuracy of the factual allegations and
legal conclusions stated in the notice
of probable violation.

(7) If the DOE finds, after the 10-day
period provided in §207.6(b)(2), that no
violation has occurred, is continuing,
or is about to occur, or that for any
reason the issuance of a remedial order
would not be appropriate, it shall no-
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tify, in writing, the person to whom a
notice of probable violation has been
issued that the notice is rescinded.

(c) Remedial order. (1) If the DOE
finds, after the 10-day period provided
in §207.6(b)(2), that a violation has oc-
curred, is continuing, or is about to
occur, the DOE may issue a remedial
order. The order shall include a written
opinion setting forth the relevant facts

and the legal basis of the remedial
order.

(2) A remedial order issued under this
subpart shall be effective upon

issuance, in accordance with its terms,
until stayed, suspended, modified or re-
scinded. The DOE may stay, suspend,
modify or rescind a remedial order on
its own initiative or upon application
by the person to whom the remedial
order is issued. Such action and appli-
cation shall be in accordance with the
procedures for such proceedings pro-
vided for in part 205 of this chapter.

(3) A remedial order may be referred
at any time to the Department of Jus-
tice for appropriate action in accord-
ance with §207.7.

(d) Remedial order for immediate com-
pliance. (1) Notwithstanding paragraphs
(b) and (c) of this section, the DOE may
issue a remedial order for immediate
compliance, which shall be effective
upon issuance and until rescinded or
suspended, if it finds:

(i) There is a strong probability that
a violation has occurred, is continuing
or is about to occur;

(ii) Irreparable harm will occur un-
less the violation is remedied imme-
diately; and

(iii) The public interest requires the
avoidance of such irreparable harm
through immediate compliance and
waiver of the procedures afforded under
paragraphs (b) and (c) of this section.

(2) A remedial order for immediate
compliance shall be served promptly
upon the person against whom such
order is issued by telex or telegram,
with a copy served by registered or cer-
tified mail. The copy shall contain a
written statement of the relevant facts
and the legal basis for the remedial
order for immediate compliance, in-
cluding the findings required by para-
graph (d)(1) of this section.
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(3) The DOE may rescind or suspend a
remedial order for immediate compli-
ance if it appears that the criteria set
forth in paragraph (d)(1) of this section
are no longer satisfied. When appro-
priate, however, such a suspension or
rescission may be accompanied by a
notice of probable violation issued
under paragraph (b) of this section.

(4) If at any time in the course of a
proceeding commenced by a notice of
probable violation the criteria set forth
in paragraph (d)(1) of this section are
satisfied, the DOE may issue a reme-
dial order for immediate compliance,
even if the 10-day period for reply spec-
ified in §207.6(b)(2) of this part has not
expired.

(5) At any time after a remedial order
for immediate compliance has become
effective the DOE may refer such order
to the Department of Justice for appro-
priate action in accordance with §207.7
of this part.

(e) Remedies. A remedial order or a re-
medial order for immediate compliance
may require the person to whom it is
directed to take such action as the
DOE determines is necessary to elimi-
nate or to compensate for the effects of
a violation.

(f) Appeal. (1) No notice of probable
violation issued pursuant to this sub-
part shall be deemed to be an action of
which there may be an administrative
appeal.

(2) Any person to whom a remedial
order or a remedial order for imme-
diate compliance is issued under this
subpart may file an appeal with the
DOE Office of Exceptions and Appeals
in accordance with the procedures for
such appeal provided in subpart H of
part 205 of this chapter. The appeal
must be filed within 10 days of service
of the order from which the appeal is
taken.

§207.7 Sanctions.

(a) General. (1) Penalties and sanc-
tions shall be deemed cumulative and
not mutually exclusive.

(2) Each day that a violation of the
provisions of this subpart or any order
issued pursuant thereto continues shall
be deemed to constitute a separate vio-
lation within the meaning of the provi-
sions of this subpart relating to crimi-
nal fines and civil penalties.

51

§207.8

(b) Criminal penalties. Any person who
willfully violates any provision of this
subpart or any order issued pursuant
thereto shall be subject to a fine of not
more than $5,000 for each violation.
Criminal violations are prosecuted by
the Department of Justice upon refer-
ral by the DOE.

(c) Civil Penalties. (1) Any person who
violates any provision of this subpart
or any order issued pursuant thereto
shall be subject to a civil penalty of
not more than $2,750 for each violation.
Actions for civil penalties are pros-
ecuted by the Department of Justice
upon referral by the DOE.

(2) When the DOE considers it to be
appropriate or advisable, the DOE may
compromise and settle, and collect
civil penalties.

[40 FR 18409, Apr. 28, 1975, as amended at 62
FR 46183, Sept. 2, 1997]

§207.8 Judicial actions.

(a) Enforcement of subpoenas; con-
tempt. Any United States district court
within the jurisdiction of which any in-
quiry is carried on may, upon petition
by the Attorney General at the request
of the Administrator, in the case of re-
fusal to obey a subpoena or order of the
Administrator issued under this sub-
part, issue an order requiring compli-
ance. Any failure to obey such an order
of the court may be punished by the
court as contempt.

(b) Injunctions. Whenever it appears
to the Administrator that any person
has engaged, is engaged, or is about to
engage in any act or practice consti-
tuting a violation of any regulation or
order issued under this subpart, the
Administrator may request the Attor-
ney General to bring a civil action in
the appropriate district court of the
United States to enjoin such acts or
practices and, upon a proper showing, a
temporary restraining order or pre-
liminary or permanent injunction shall
be granted without bond. The relief
sought may include a mandatory in-
junction commanding any person to
comply with any provision of such
order or regulation, the violation of
which is prohibited by section 12(a) of
ESECA, as implemented by this sub-
part.



