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Subparts H-1 [Reserved]

Subpart J—Provisions for Commer-
cial HVAC & Water Heating
Products

SOURCE: 69 FR 61941, Oct. 21, 2004, unless
otherwise noted.

§431.171 Purpose
served]

and scope. [Re-

§431.172 Definitions.

The following definitions apply for
purposes of subparts D through G and J
through M of this part. Other terms in
these subparts shall be as defined else-
where in this Part and, if not defined in
this part, shall have the meaning set
forth in Section 340 of the Act.

Basic model means, with respect to a
commercial HVAC & WH product, all
units of such product, manufactured by
one manufacturer, which have the
same primary energy source and which
do not have any differing electrical,
physical, or functional characteristics
that affect energy consumption.

Commercial HVAC & WH product
means any small or large commercial
package air-conditioning and heating
equipment, packaged terminal air con-
ditioner, packaged terminal heat
pump, commercial packaged boiler, hot
water supply boiler, commercial warm
air furnace, instantaneous water heat-
er, storage water heater, or unfired hot
water storage tank.

Flue loss means the sum of the sen-
sible heat and latent heat above room
temperature of the flue gases leaving
the appliance.

Industrial equipment means an article
of equipment, regardless of whether it
is in fact distributed in commerce for
industrial or commercial use, of a type
which:

(1) In operation consumes, or is de-
signed to consume energy;

(2) To any significant extent, is dis-
tributed in commerce for industrial or
commercial use; and

(3) Is not a ‘‘covered product’ as de-
fined in Section 321(2) of EPCA, 42

10 CFR Ch. Il (1-1-05 Edition)

U.S.C. 6291(2), other than a component
of a covered product with respect to
which there is in effect a determina-
tion under Section 341(c) of EPCA, 42
U.S.C. 6312(c).

Private labeler means, with respect to
a commercial HVAC & WH product, an
owner of a brand or trade mark on the
label of a product which bears a private
label. A commercial HVAC & WH prod-
uct bears a private label if :

(1) Such product (or its container) is
labeled with the brand or trademark of
a person other than a manufacturer of
such product;

(2) The person with whose brand or
trademark such product (or container)
is labeled has authorized or caused
such product to be so labeled; and

(3) The brand or trademark of a man-
ufacturer of such product does not ap-
pear on such label.

Subpart K—Enforcement

SOURCE: 69 FR 61941, Oct. 21, 2004, unless
otherwise noted.

§431.190 Purpose and scope.

This subpart describes violations of
EPCA’s energy conservation require-
ments, specific procedures we will fol-
low in pursuing alleged non-compliance
of an electric motor with an applicable
energy conservation standard or label-
ing requirement, and general proce-
dures for enforcement action, largely
drawn directly from EPCA, that apply
to both electric motors and commer-
cial HVAC & WH products.

§431.191 Prohibited acts.

(a) Each of the following is a prohib-
ited act under sections 332 and 345 of
the Act:

(1) Distribution in commerce by a
manufacturer or private labeler of any
““new covered equipment’ which is not
labeled in accordance with an applica-
ble labeling rule prescribed in accord-
ance with Section 344 of the Act, and in
this part;
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(2) Removal from any ‘“‘new covered
equipment’ or rendering illegible, by a
manufacturer, distributor, retailer, or
private labeler, of any label required
under this Part to be provided with
such covered equipment;

(3) Failure to permit access to, or
copying of records required to be sup-
plied under the Act and this part, or
failure to make reports or provide
other information required to be sup-
plied under the Act and this part;

(4) Advertisement of an electric
motor or motors, by a manufacturer,
distributor, retailer, or private labeler,
in a catalog from which the equipment
may be purchased, without including in
the catalog all information as required
by §431.31(b)(1), provided, however, that
this shall not apply to an advertise-
ment of an electric motor in a catalog
if distribution of the catalog began be-
fore the effective date of the labeling
rule applicable to that motor;

(5) Failure of a manufacturer to sup-
ply at his expense a reasonable number
of units of covered equipment to a test
laboratory designated by the Sec-
retary;

(6) Failure of a manufacturer to per-
mit a representative designated by the
Secretary to observe any testing re-
quired by the Act and this part, and to
inspect the results of such testing; and

(7) Distribution in commerce by a
manufacturer or private labeler of any
new covered equipment which is not in
compliance with an applicable energy
efficiency standard prescribed under
the Act and this part.

(b) In accordance with sections 333
and 345 of the Act, any person who
knowingly violates any provision of
paragraph (a) of this section may be
subject to assessment of a civil penalty
of no more than $110 for each violation.
Each violation of paragraphs (a)(1), (2),
and (7) of this section shall constitute
a separate violation with respect to
each unit of any covered equipment,
and each day of noncompliance with
paragraphs (a)(3) through (6) of this
section shall constitute a separate vio-
lation.

(c) For purposes of this section:

(1) The term ‘‘new covered equip-
ment’” means covered equipment the
title of which has not passed to a pur-

§431.192

chaser who buys such product for pur-
poses other than:

(i) Reselling it; or

(i) Leasing it for a period in excess
of one year; and

(2) The term ““*knowingly’’ means:

(i) Having actual knowledge; or

(i) Presumed to have knowledge
deemed to be possessed by a reasonable
person who acts in the circumstances,
including knowledge obtainable upon
the exercise of due care.

§431.192 Enforcement process for elec-
tric motors.

(a) Test notice. Upon receiving infor-
mation in writing, concerning the en-
ergy performance of a particular elec-
tric motor sold by a particular manu-
facturer or private labeler, which indi-
cates that the electric motor may not
be in compliance with the applicable
energy efficiency standard, or upon un-
dertaking to ascertain the accuracy of
the efficiency rating on the nameplate
or in marketing materials for an elec-
tric motor, disclosed pursuant to sub-
part B of this part, the Secretary may
conduct testing of that electric motor
under this subpart by means of a test
notice addressed to the manufacturer
in accordance with the following re-
quirements:

(1) The test notice procedure will
only be followed after the Secretary or
his/her designated representative has
examined the underlying test data (or,
where appropriate, data as to use of an
alternative efficiency determination
method) provided by the manufacturer
and after the manufacturer has been
offered the opportunity to meet with
the Department to verify, as applica-
ble, compliance with the applicable ef-
ficiency standard, or the accuracy of
labeling information, or both. In addi-
tion, where compliance of a basic
model was certified based on an AEDM,
the Department shall have the discre-
tion to pursue the provisions of
§431.17(a)(4)(iii) prior to invoking the
test notice procedure. A representative
designated by the Secretary shall be
permitted to observe any re-
verification procedures undertaken
pursuant to this subpart, and to in-
spect the results of such reverification.

(2) The test notice will be signed by
the Secretary or his/her designee. The
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