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(4) Fostering competition and pre-
venting undue market concentration or 
the creation or maintenance of other 
situations inconsistent with the anti-
trust laws. 

(b) If it is not possible to attain the 
objectives in paragraphs (a)(1) through 
(4) immediately and simultaneously for 
any specific waiver determination, the 
Secretary or designee will seek to rec-
oncile these objectives in light of the 
overall purposes of the DOE patent 
waiver policy, as set forth in section 
152 of the Atomic Energy Act of 1954, 42 
U.S.C. 2182, section 9 of the Federal 
Nonnuclear Energy Research and De-
velopment Act of 1974, 42 U.S.C. 5908, 
Public Law 99–661, 42 U.S.C. 7261a, and, 
where not inconsistent therewith, the 
Presidential Memorandum to the 
Heads of Executive Departments and 
Agencies on Government Patent Policy 
issued February 18, 1983 and Executive 
Order No. 12591 issued April 10, 1987. 

(c) The policy set forth in this sec-
tion is applicable to all types of con-
tracts as defined in § 784.2 of this part. 

§ 784.4 Advance waiver. 
This section covers inventions that 

may be conceived or first actually re-
duced to practice in the course of or 
under a particular contract. In deter-
mining whether an advance waiver will 
best serve the interests of the United 
States and the general public, the Sec-
retary or designee (currently the As-
sistant General Counsel for Technology 
Transfer and Intellectual Property) 
shall, at a minimum, specifically in-
clude as considerations the following: 

(a) The extent to which the participa-
tion of the contractor will expedite the 
attainment of the purposes of the pro-
gram; 

(b) The extent to which a waiver of 
all or any part of such rights in any or 
all fields of technology is needed to se-
cure the participation of the particular 
contractor; 

(c) The extent to which the work to 
be performed under the contract is use-
ful in the production or utilization of 
special nuclear material or atomic en-
ergy; 

(d) The extent to which the contrac-
tor’s commercial position may expe-
dite utilization of the research, devel-
opment, and demonstration results; 

(e) The extent to which the Govern-
ment has contributed to the field of 
technology to be funded under the con-
tract; 

(f) The purpose and nature of the con-
tract, including the intended use of the 
results developed thereunder; 

(g) The extent to which the con-
tractor has made or will make substan-
tial investment of financial resources 
or technology developed at the con-
tractor’s private expense which will di-
rectly benefit the work to be performed 
under the contract; 

(h) The extent to which the field of 
technology to be funded under the con-
tract has been developed at the con-
tractor’s private expense; 

(i) The extent to which the Govern-
ment intends to further develop to the 
point of commercial utilization the re-
sults of the contract effort; 

(j) The extent to which the contract 
objectives are concerned with the pub-
lic health, public safety, or public wel-
fare; 

(k) The likely effect of the waiver on 
competition and market concentra-
tion; 

(l) In the case of a domestic nonprofit 
educational institution under an agree-
ment not governed by Chapter 18 of 
Title 35, United States Code, the extent 
to which such institution has a tech-
nology transfer capability and program 
approved by the Secretary or designee 
as being consistent with the applicable 
policies of this section; 

(m) The small business status of the 
contractor under an agreement not 
governed by Chapter 18 of Title 35, 
United States Code, and 

(n) Such other considerations, such 
as benefit to the U.S. economy, that 
the Secretary or designee may deem 
appropriate. 

§ 784.5 Waiver of identified inventions. 
This section covers the relinquishing 

by the Government to the contractor 
or inventor of title rights in a par-
ticular identified subject invention. In 
determining whether such a waiver of 
an identified invention will best serve 
the interests of the United States and 
the general public, the Secretary or 
designee shall, at a minimum, specifi-
cally include as considerations the fol-
lowing: 
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