§9.104

the meeting, but the use of other elec-
tronic recording equipment and cam-
eras requires the advance written ap-
proval of the Secretary.

[42 FR 12877, Mar. 7, 1977, as amended at 43
FR 13055, Mar. 29, 1978; 43 FR 37421, Aug. 23,
1978]

§9.104 Closed meetings.

(a) Except where the Commission
finds that the public interest requires
otherwise, Commission meetings shall
be closed, and the requirements of
§§9.105 and 9.107 shall not apply to any
information pertaining to such meet-
ing otherwise required by this subpart
to be disclosed to the public, where the
Commission determines in accordance
with the procedures of §9.105 that open-
ing such meetings or portions thereof
or disclosing such information, is like-
ly to:

(1) Disclose matters that are (i) spe-
cifically authorized under criteria es-
tablished by an Executive order to be
kept secret in the interests of national
defense or foreign policy, and (ii) in
fact properly classified pursuant to
such Executive order;

(2) Relate solely to the internal per-
sonnel rules and practices of the Com-
mission;

(3) Disclose matters specifically ex-
empted from disclosure by statute
(other than 5 U.S.C. 552) provided that
such statute (i) requires that the mat-
ters be withheld from the public in
such a manner as to leave no discretion
on the issue, or (ii) establishes par-
ticular criteria for withholding or re-
fers to particular types of matters to
be withheld;

(4) Disclose trade secrets and com-
mercial or financial information ob-
tained from a person and privileged or
confidential, including such informa-
tion as defined in §2.790(d) of this title;

(5) Involve accusing any person of a
crime, imposing a civil penalty on any
person pursuant to 42 U.S.C. 2282 or 42
U.S.C. 5846, or any revocation of any li-
cense pursuant to 42 U.S.C. sec. 2236, or
formally censuring any person;

(6) Disclose information of a personal
nature where such disclosure would
constitute a clearly unwarranted inva-
sion of personal privacy;

(7) Disclose investigatory reports
compiled for law enforcement purposes,

10 CFR Ch. | (1-1-05 Edition)

including specifically enforcement of
the Atomic Energy Act of 11954, as
amended, 42 U.S.C. 2011 et seq., and the
Energy Reorganization Act of 1974, as
amended, 42 U.S.C. 5801 et seq., or infor-
mation which if written would be con-
tained in such records, but only to the
extent that the production of such
records or information would: (i) Inter-
fere with enforcement proceedings, (ii)
deprive a person of a right to a fair
trial or an impartial adjudication, (iii)
constitute an unwarranted invasion of
personal privacy, (iv) disclose the iden-
tity of a confidential source and, in the
case of a record compiled by a criminal
law enforcement authority in the
course of a criminal investigation, or
by an agency conducting a lawful na-
tional security intelligence investiga-
tion, confidential information fur-
nished only by the confidential source,
(v) disclose investigative techniques
and procedures, or (vi) endanger the
life or physical safety of law enforce-
ment personnel;

(8) [Reserved]

(9) Disclose information the pre-
mature disclosure of which would be
likely to significantly frustrate imple-
mentation of a proposed Commission
action, except that this subparagraph
shall not apply in any instance where
the Commission has already disclosed
to the public the content or nature of
its proposed action, or where the Com-
mission is required to make such dis-
closure on its own initative prior to
taking final action on such proposal; or

(10) Specifically concern the Commis-
sion’s issuance of a subpoena, or the
Commission’s participation in a civil
action or proceeding or an action or
proceeding before a state or federal ad-
ministrative agency, an action in a for-
eign court or international tribunal, or
an arbitration, or the initiation, con-
duct or disposition by the Commission
of a particular case of formal agency
adjudication pursuant to 5 U.S.C. 554 or
otherwise involving a determination on
the record after an opportunity for a
hearing pursuant to part 2 or similar
provisions.

(b) Examples of situations in which
Commission action may be deemed to
be significantly frustrated are: (1) If
opening any Commission meeting or
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negotiations would be likely to dis-
close information provided or requests
made to the Commission in confidence
by persons outside the Commission and
which would not have been provided or
made otherwise; (2) if opening a meet-
ing or disclosing any information
would reveal legal or other policy ad-
vice, public knowledge of which could
substantially affect the outcome or
conduct of pending or reasonably an-
ticipated litigation or negotiations; or
(3) if opening any meeting or disclosing
any information would reveal informa-
tion requested by or testimony or pro-
posals to be given to other agencies of
government, including the Congress
and the Executive Branch before the
requesting agency would receive the
information, testimony or proposals.
The examples in the above sentence are
for illustrative purposes only and are
not intended to be exhaustive.

§9.105 Commission procedures.

(a) Action under §9.104 shall be taken
only when a majority of the entire
membership of the Commission votes
to take such action. A separate vote of
the Commissioners shall be taken with
respect to each Commission meeting a
portion or portions of which are pro-
posed to be closed to the public pursu-
ant to §9.104, or which respect to any
information which is proposed to be
withheld under §9.105(c). A single vote
may be taken with respect to a series
of meetings, a portion or portions of
which are proposed to be closed to the
public, or with respect to any informa-
tion concerning such series of meet-
ings, so long as each meeting in such
series involves the same particular
matters and is scheduled to be held no
more than thirty days after the initial
meeting in such series. The vote of
each Commissioner participating in
such vote shall be recorded and no
proxies shall be allowed.

(b) Within one day of any vote taken
pursuant to paragraph (a) of this sec-
tion, §9.106(a), or §9.108(c), the Sec-
retary shall make publicly available at
the NRC Web site, http://www.nrc.gov, a
written copy of such vote reflecting the
vote of each member on the question. If
a portion of a meeting is to be closed to
the public, the Secretary shall, within
one day of the vote taken pursuant to

§9.106

paragraph (a) of this section or
§9.106(a), make publicly available at
the NRC Web site, http://www.nrc.gov, a
full written explanation of its action
closing the portion together with a list
of all persons expected to attend the
meeting and their affiliation.

(c) The notices and lists required by
paragraph (b) of this section to be
made public may be withheld from the
public to the extent that the Commis-
sion determines that such information
itself would be protected against dis-
closure by §9.104(a). Any such deter-
mination shall be made independently
of the Commission’s determination
pursuant to paragraph (a) of this sec-
tion to close a meeting, but in accord-
ance with the procedure of that sub-
section. Any such determination, in-
cluding a written explanation for the
action and the specific provision or
provisions of §9.104(a) relied wupon,
must be made publicly available to the
extent permitted by the circumstances.

[42 FR 12877, Mar. 7, 1977, as amended at 64
FR 48951, Sept. 9, 1999]

§9.106 Persons affected and motions
for reconsideration.

(a) Whenever any person whose inter-
ests may be directly affected by a por-
tion of a meeting requests that the
Commission close such portion to the
public for any of the reasons referred
to in paragraphs (a) (5), (6), or (7) of
§9.104, the Commission, upon request of
any one Commissioner, shall vote by
recorded vote whether to close such
meeting.

(b) Any person may petition the
Commission to reconsider its action
under §9.105(a) or paragraph (a) of this
section by filing a petition for recon-
sideration with the Commission within
seven days after the date of such action
and before the meeting in question is
held.

(c) A petition for reconsideration
filed pursuant to paragraph (b) of this
section shall state specifically the
grounds on which the Commission ac-
tion is claimed to be erroneous, and
shall set forth, if appropriate, the pub-
lic interest in the closing or opening of
the meeting. The filing of such a peti-
tion shall not act to stay the effective-
ness of the Commission action or to
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