§9.201

(b) For purposes of this subpart, the
term “‘employee of the NRC” includes
all NRC personnel as that term is de-
fined in §9.3 of this part, including NRC
contractors.

(c) This subpart is intended to pro-
vide instructions regarding the inter-
nal operations of the NRC and is not
intended, and does not, and may not,
be relied upon to create any right or
benefit, substantive or procedural, en-
forceable at law by a party against the
NRC.

[50 FR 37645, Sept. 17, 1985, as amended at 52
FR 49362, Dec. 31, 1987]

§9.201 Production or disclosure pro-
hibited unless approved by appro-
priate NRC official.

No employee of the NRC shall, in re-
sponse to a demand of a court or other
judicial or quasi-judicial authority,
produce any material contained in the
files of the NRC or disclose, through
testimony or other means, any infor-
mation relating to material contained
in the files of the NRC, or disclose any
information or produce any material
acquired as part of the performance of
that employee’s official duties or offi-
cial status without prior approval of
the appropriate NRC official. When the
demand is for material contained in
the files of the Office of the Inspector
General or for information acquired by
an employee of that Office, the Inspec-
tor General is the appropriate NRC of-
ficial. In all other cases, the General
Counsel is the appropriate NRC offi-
cial.

[55 FR 33648, Aug. 17, 1990]

§9.202 Procedure in the event of a de-
mand for production or disclosure.

(a) Prior to or simultaneous with a
demand upon an employee of the NRC
for the production of material or the
disclosure of information described in
§9.200, the party seeking production or
disclosure shall serve the General
Counsel of the NRC with an affidavit or
statement as described in paragraphs
(b) (1) and (2) of this section. Except for
employees in the Office of Inspector
General, whenever a demand is made
upon an employee of the NRC for the
production of material or the disclo-
sure of information described in §9.200,
that employee shall immediately no-
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tify the General Counsel. If the demand
is made upon a regional NRC employee,
that employee shall immediately no-
tify the Regional Counsel who, in turn,
shall immediately request instructions
from the General Counsel. If the de-
mand is made upon an employee in the
Office of Inspector General, that em-
ployee shall immediately notify the In-
spector General. The Inspector General
shall immediately provide a copy of
the demand to the General Counsel,
and as deemed necessary, consult with
the General Counsel.

(b)(1) If oral testimony is sought by
the demand, a summary of the testi-
mony desired must be furnished to the
General Counsel by a detailed affidavit
or, if that is not feasible, a detailed
statement by the party seeking the
testimony or the party’s attorney. This
requirement may be waived by the
General Counsel in appropriate cir-
cumstances.

(2) The General Counsel may request
a plan from the party seeking dis-
covery of all demands then reasonably
foreseeable, including but not limited
to, names of all NRC personnel from
whom discovery is or will be sought,
areas of inquiry, length of time away
from duty involved, and identification
of documents to be used in each deposi-
tion, where appropriate.

(c) The Inspector General or the Gen-
eral Counsel will notify the employee
and such other persons, as cir-
cumstances may warrant, of the deci-
sion on the matter.

[50 FR 37645, Sept. 17, 1985, as amended at 55
FR 33648, Aug. 17, 1990]

§9.203 Procedure where response to
demand is required prior to receiv-
ing instructions.

If a response to the demand is re-
quired before the instructions from the
Inspector General or the General Coun-
sel are received, a U.S. attorney or
NRC attorney designated for the pur-
pose shall appear with the employee of
the NRC upon whom the demand has
been made, and shall furnish the court
or other authority with a copy of the
regulations contained in this subpart
and inform the court or other author-
ity that the demand has been, or is
being, as the case may be, referred for
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the prompt consideration of the appro-
priate NRC official and shall respect-
fully request the court or authority to
stay the demand pending receipt of the
requested instructions. In the event
that an immediate demand for produc-
tion or disclosure is made in cir-
cumstances which would preclude the
proper designation or appearance of a
U.S. or NRC attorney on the employ-
ee’s behalf, the employee shall respect-
fully request the demanding authority
for sufficient time to obtain advice of
counsel.

[55 FR 33649, Aug. 17, 1990]

§9.204 Procedure in the event of an
adverse ruling.

If the court or other judicial or
quasi-judicial authority declines to
stay the effect of the demand in re-
sponse to a request made in accordance
with §9.203 pending receipt of instruc-
tions, or if the court or other authority
rules that the demand must be com-
plied with irrespective of instructions
not to produce the material or disclose
the information sought, the employee
upon whom the demand has been made
shall respectfully decline to comply
with the demand, citing these regula-
tions and United States ex rel. Touhy v.
Ragen, 340 U.S. 462 (1951).

PART 10—CRITERIA AND PROCE-
DURES FOR DETERMINING ELIGI-
BILITY FOR ACCESS TO RE-
STRICTED DATA OR NATIONAL
SECURITY INFORMATION OR AN
EMPLOYMENT CLEARANCE
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as amended (42 U.S.C. 2165, 2201); sec. 201, 88
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SOURCE: 47 FR 38676, Sept. 2, 1982, unless
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Subpart A—General Provisions

§10.1 Purpose.

(a) This part establishes the criteria,
procedures, and methods for resolving
questions concerning:

(1) The eligibility of individuals who
are employed by or applicants for em-
ployment with NRC contractors,
agents, and licensees of the NRC, indi-
viduals who are NRC employees or ap-
plicants for NRC employment, and
other persons designated by the Deputy
Executive Director for Management
Services of the NRC, for access to Re-
stricted Data pursuant to the Atomic
Energy Act of 1954, as amended, and
the Energy Reorganization Act of 1974,
or for access to national security infor-
mation; and

(2) The eligibility of NRC employees,
or the eligibility of applicants for em-
ployment with the NRC, for employ-
ment clearance.
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