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contact to find out the status of the re-
quest, and other pertinent matters re-
garding the processing of the request. 

(4)(i) The NRC shall advise a re-
quester that fees will be assessed if— 

(A) A request involves anticipated 
costs in excess of the minimum speci-
fied in § 9.39; and 

(B) Search and duplication is not pro-
vided without charge under § 9.39; or 

(C) The requester does not specifi-
cally state that the cost involved is ac-
ceptable or acceptable up to a specified 
limit. 

(ii) The NRC has discretion to dis-
continue processing a request made 
under this paragraph until— 

(A) A required advance payment has 
been received; 

(B) The requester has agreed to bear 
the estimated costs; 

(C) A determination has been made 
on a request for waiver or reduction of 
fees; or 

(D) The requester meets the require-
ments of § 9.39. 

(c) If a requested agency record that 
has been reasonably described is lo-
cated at a place other than at the NRC 
Web site, http://www.nrc.gov, the NRC 
Public Document Room, or the NRC 
headquarters, the NRC may, at its dis-
cretion, make the record available for 
inspection and copying at either of the 
locations. 

(d) Except as provided in § 9.39— 
(1) If the record requested under 

paragraph (b) of this section is a record 
available through the National Tech-
nical Information Service, the NRC 
shall refer the requester to the Na-
tional Technical Information Service; 
and 

(2) If the requested record has been 
placed on the NRC Internet Web site, 
under § 9.21, the NRC may inform the 
requester that the record is available 
at the NRC Web site, http:// 
www.nrc.gov, and/or at the NRC Public 
Document Room, and that the record 
may be obtained in accordance with 
the procedures set forth in paragraph 
(a) of this section. 

(e) The Freedom of Information Act 
and Privacy Act Officer will promptly 
forward a Freedom of Information Act 
request made under paragraph (b) of 
this section for an agency record to the 
head of the office(s) primarily con-

cerned with the records requested, as 
appropriate. The responsible office will 
conduct a search for the agency records 
responsive to the request and compile 
those agency records to be reviewed for 
initial disclosure determination and/or 
identify those that have already been 
made publicly available at the NRC 
Web site, http://www.nrc.gov, and/or at 
the NRC Public Document Room. 

[63 FR 2876, Jan. 20, 1998, as amended at 64 
FR 48950, Sept. 9, 1999; 67 FR 67098, Nov. 4, 
2002; 68 FR 58800, Oct. 10, 2003] 

§ 9.25 Initial disclosure determination. 

(a) Time for initial disclosure deter-
mination. The NRC will notify a re-
quester within 20 working days of its 
determination. If the NRC cannot act 
upon the request within this period, 
the NRC will provide the requester 
with the reasons for the delay and pro-
vide a projected response date. 

(b) Extension of time limit in unusual 
circumstances. In unusual cir-
cumstances, the NRC may extend the 
time limit prescribed in paragraph (a) 
of this section by not more than 10 
working days. The extension may be 
made by written or telephonic notice 
to the person making the request to ex-
plain the reasons for the extension and 
indicate the date on which a deter-
mination is expected to be made. ‘‘Un-
usual circumstances’’ is limited to one 
or more of the following reasons for 
delay: 

(1) The need to search for and collect 
the requested records from field facili-
ties or other establishments that are 
separate from the office processing the 
request; 

(2) The need to search for, collect, 
and appropriately examine a volumi-
nous amount of separate and distinct 
records which are demanded in a single 
request; or 

(3) The need for consultation, which 
will be conducted with all practicable 
speed, with another agency having a 
substantial interest in the determina-
tion of the request or among two or 
more components of the NRC having 
substantial subject-matter interest 
therein. 
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(c) Exceptional circumstances. A re-
quester may be notified in certain ex-
ceptional circumstances, when it ap-
pears that a request cannot be com-
pleted within the allowable time, and 
will be provided an opportunity to 
limit the scope of the request so that it 
may be processed in the time limit, or 
to agree to a reasonable alternative 
time frame for processing. For pur-
poses of this paragraph, the term ‘‘ex-
ceptional circumstances’’ does not in-
clude delays that result from the nor-
mal predictable workload of FOIA re-
quests or a failure by the NRC to exer-
cise due diligence in processing the re-
quest. A requester’s unwillingness to 
agree to reasonable modification of the 
request or an alternative time for proc-
essing the request may be considered 
as factors in determining whether ex-
ceptional circumstances exist and 
whether the agency exercised due dili-
gence in responding to the request. 

(d) Multiple-Track processing. To en-
sure the most equitable treatment pos-
sible of all requesters, the NRC will 
process requests on a first-in, first-out 
basis, using multiple tracking systems 
based upon the estimated time it will 
take to process the request. 

(1) NRC uses a three-track system. 
(i) The first track is for requests of 

simple to moderate complexity that 
are expected to be completed within 20 
working days. 

(ii) The second track is for requests 
involving ‘‘unusual circumstances’’ 
that are expected to take between 21–30 
working days to complete (e.g. requests 
involving possible records from two or 
three offices and/or various types of 
files of moderate volume, of which, 
some are expected to be exempt) 

(iii) The third track is for requests 
that, because of their unusual volume 
or other complexity, are expected to 
take more than 30 working days to 
complete (e.g. requests involving sev-
eral offices, regional offices, another 
agency’s records, classified records re-
quiring declassification review, records 
from businesses that are required to be 
referred to the submitter for their pro-
prietary review prior to disclosure, 
records in large volumes which require 
detailed review because of the sensitive 
nature of the records such as investiga-
tive records or legal opinions and re-

cordings of internal deliberations of 
agency staff). 

(2) Upon receipt of requests, NRC will 
notify requesters of the track in which 
the request has been placed for proc-
essing and the estimated time for com-
pletion. Should subsequent information 
substantially change the estimated 
time to process a request, the requester 
will be notified telephonically or in 
writing. A requester may modify the 
request to allow it to be processed fast-
er or to reduce the cost of processing. 
Partial responses may be sent to re-
questers as documents are obtained by 
the FOIA office from the supplying of-
fices. 

(e) Expedited processing. (1) NRC may 
place a person’s request at the front of 
the queue for the appropriate track for 
that request upon receipt of a written 
request that clearly demonstrates a 
compelling need for expedited proc-
essing. For purposes of determining 
whether to grant expedited processing, 
the term compelling need means— 

(i) That a failure to obtain requested 
records on an expedited basis could rea-
sonably be expected to pose an immi-
nent threat to the life or physical safe-
ty of an individual; or 

(ii) With respect to a request made by 
a person primarily engaged in dissemi-
nating information, urgency to inform 
the public concerning actual or alleged 
Federal Government activity. 

(2) A person requesting expedited 
processing must include a statement 
certifying the compelling need given to 
be true and correct to the best of his or 
her knowledge and belief. The certifi-
cation requirement may be waived by 
the NRC as a matter of agency discre-
tion. 

(3) The Freedom of Information Act 
and Privacy Act Officer will make the 
initial determination whether to grant 
or deny a request for expedited proc-
essing and will notify a requester with-
in 10 calendar days after the request 
has been received whether expedited 
processing will be granted. 

(f) Disclosure review. The head of the 
responsible office shall review agency 
records located in a search under 
§ 9.23(b) to determine whether the agen-
cy records are exempt from disclosure 
under § 9.17(a). If the head of the office 
determines that, although exempt, the 

VerDate Aug<04>2004 11:52 Jan 27, 2005 Jkt 205030 PO 00000 Frm 00216 Fmt 8010 Sfmt 8010 Y:\SGML\205030T.XXX 205030T



217 

Nuclear Regulatory Commission § 9.27 

disclosure of the agency records will 
not be contrary to the public interest 
and will not affect the rights of any 
person, the head of the office may au-
thorize disclosure of the agency 
records. If the head of the office au-
thorizes disclosure of the agency 
records, the head of the office will fur-
nish the agency records to the Freedom 
of Information Act and Privacy Act Of-
ficer, who will notify the requester of 
the determination in the manner pro-
vided in § 9.27. 

(g) Initial disclosure determinations on 
requests for records located in offices 
under the Executive Director for Oper-
ations, the office of the Chief Financial 
Officer, and the office of the Chief Infor-
mation Officer. Except as provided in 
paragraph (h) of this section, if, as a re-
sult of the review specified in para-
graph (f) of this section, the head of the 
responsible office finds that agency 
records should be denied in whole or in 
part, the head of the office will submit 
that finding to the Freedom of Infor-
mation Act and Privacy Act Officer, 
who will, in consultation with the Of-
fice of the General Counsel, make an 
independent determination whether 
the agency records should be denied in 
whole or in part. If the Freedom of In-
formation Act and Privacy Act Officer 
determines that the agency records 
sought are exempt from disclosure and 
disclosure of the records is contrary to 
the public interest and will adversely 
affect the rights of any person, the 
Freedom of Information Act and Pri-
vacy Act Officer will notify the re-
quester of the determination in the 
manner provided in § 9.27. 

(h) Initial disclosure determinations on 
requests for records located in offices 
other than offices under the Executive Di-
rector for Operations. For agency 
records located in the office of a Com-
missioner or in the Office of the Sec-
retary of the Commission, the Assist-
ant Secretary of the Commission will 
make the initial determination to deny 
agency records in whole or in part 
under § 9.17(a) instead of the Freedom 
of Information Act and Privacy Act Of-
ficer. For agency records located in the 
Office of the General Counsel, the Gen-
eral Counsel will make the initial de-
termination to deny agency records in 
whole or in part instead of the Free-

dom of Information Act and Privacy 
Act Officer. For agency records located 
in the Office of the Inspector General, 
the Assistant Inspector General for In-
vestigations will make the initial de-
termination to deny agency records in 
whole or in part instead of the Free-
dom of Information Act and Privacy 
Act Officer. If the Assistant Secretary 
of the Commission, the General Coun-
sel, or the Assistant Inspector General 
for Investigations determines that the 
agency records sought are exempt from 
disclosure and that their disclosure is 
contrary to the public interest and will 
adversely affect the rights of any per-
son, the Assistant Secretary of the 
Commission, the General Counsel, or 
the Assistant Inspector General for In-
vestigations will furnish that deter-
mination to the Freedom of Informa-
tion Act and Privacy Act Officer, who 
will notify the requester of the deter-
mination in the manner provided in 
§ 9.27 

(i) Records and information originated 
by another Federal agency. If a re-
quested record is located that was 
originated or contains information 
originated by another Federal Govern-
ment agency, or deals with subject 
matter over which an agency other 
than the NRC has exclusive or primary 
responsibility, the NRC will promptly 
refer the record to that Federal Gov-
ernment agency for disposition or for 
guidance regarding disposition. 

(j) If the NRC does not respond to a 
request within the 20 working-day pe-
riod, or within the extended periods de-
scribed in paragraph (b) of this section, 
the requester may treat that delay as a 
denial of the request and immediately 
appeal as provided in § 9.29(a) or sue in 
a Federal District Court as noted in 
§ 9.29(c). 

§ 9.27 Form and content of responses. 

(a) When the NRC has located a re-
quested agency record and has deter-
mined to disclose the agency record, 
the Freedom of Information Act and 
Privacy Act Officer will promptly fur-
nish the agency record or notify the re-
quester where and when the agency 
record will be available for inspection 
and copying. The NRC will also advise 
the requester of any applicable fees 
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