
265 

Federal Financial Institutions Examination Council § 1102.307 

that the production of such law en-
forcement records: 

(i) Could reasonably be expected to 
interfere with enforcement pro-
ceedings; 

(ii) Would deprive a person of a right 
to a fair trail or an impartial adjudica-
tion; 

(ii) Could reasonably be expected to 
constitute an unwarranted invasion of 
personal privacy; 

(iv) Could reasonably be expected to 
disclose the identity of a confidential 
source, including a State, local, or for-
eign agency or authority or any pri-
vate institution which furnished 
records on a confidential basis; 

(v) Would disclose techniques and 
procedures for law enforcement inves-
tigations or prosecutions, or would dis-
close guidelines for law enforcement 
investigations or prosecutions if such 
disclosure could reasonably be ex-
pected to risk circumvention of the 
law; or 

(vi) Could reasonably be expected to 
endanger the life or physical safety of 
any individual; 

(8) Records that are contained in or 
related to examination, operating, or 
condition reports prepared by, on be-
half of, or for the use of the ASC or any 
agency responsible for the regulation 
or supervision of financial institutions; 
or 

(9) Geological and geophysical infor-
mation and data, including maps, con-
cerning wells. 

(g) Appeals. (1) Appeals should be ad-
dressed to the Executive Director; 
ASC; 2000 K Street, NW., Suite 310; 
Washington, DC 20006. 

(2) A person whose initial request for 
records under this section, or whose re-
quest for a waiver of fees under para-
graph (e)(1)(x) of this section, has been 
denied, either in part or in whole, has 
the right to appeal the denial to the 
ASC’s Chairman (or designee) within 30 
business days after receipt of notifica-
tion of the denial. Appeals of denials of 
initial requests or for a waiver of fees 
must be in writing and include any ad-
ditional information relevant to con-
sideration of the appeal. 

(3) Except in the case of an appeal for 
expedited treatment under paragraph 
(c)(3) of this section, the ASC will no-
tify the appellant in writing within 20 

business days after receipt of the ap-
peal and will state: 

(i) Whether it is granted or denied in 
whole or in part; 

(ii) The name and title of each person 
responsible for the denial (if other than 
the person signing the notification); 

(iii) The exemptions relied upon for 
the denial in the case of initial re-
quests for records; and 

(iv) The right to judicial review of 
the denial under the FOIA. 

(4) If a requester is appealing for de-
nial of expedited treatment, the ASC 
will notify the appellant within ten 
business days after receipt of the ap-
peal of the ASC’s disposition. 

(5) Complete payment of any out-
standing fee invoice will be required 
before an appeal is processed. 

(h) Records of another agency. If a re-
quested record is the property of an-
other Federal agency or department, 
and that agency or department, either 
in writing or by regulation, expressly 
retains ownership of such record, upon 
receipt of a request for the record the 
ASC will promptly inform the re-
quester of this ownership and imme-
diately shall forward the request to the 
proprietary agency or department ei-
ther for processing in accordance with 
the latter’s regulations or for guidance 
with respect to disposition. 

[64 FR 72497, Dec. 28, 1999; 65 FR 31960, May 
19, 2000, as amended at 69 FR 2501, Jan. 16, 
2004] 

§ 1102.307 Disclosure of exempt 
records. 

(a) Disclosure prohibited. Except as 
provided in paragraph (b) of this sec-
tion or by 12 CFR part 1102, subpart C, 
no person shall disclose or permit the 
disclosure of any exempt records, or in-
formation contained therein, to any 
persons other than those officers, di-
rectors, employees, or agents of the 
ASC or a State appraiser regulatory 
agency who has a need for such records 
in the performance of their official du-
ties. In any instance in which any per-
son has possession, custody or control 
of ASC exempt records or information 
contained therein, all copies of such 
records shall remain the property of 
the ASC and under no circumstances 
shall any person, entity or agency dis-
close or make public in any manner the 
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exempt records or information without 
written authorization from the Execu-
tive Director, after consultation with 
the ASC General Counsel. 

(b) Disclosure authorized. Exempt 
records or information of the ASC may 
be disclosed only in accordance with 
the conditions and requirements set 
forth in this paragraph (b). Requests 
for discretionary disclosure of exempt 
records of information pursuant to this 
paragraph (b) may be submitted di-
rectly to the Executive Director. Such 
administrative request must clearly 
state that it seeks discretionary disclo-
sure of exempt records, clearly identify 
the records sought, provide sufficient 
information for the ASC to evaluate 
whether there is good cause for disclo-
sure, and meet all other conditions set 
forth in paragraph (b)(1) through (3) of 
this section. Authority to disclose or 
authorize disclosure of exempt records 
of the ASC is delegated to the Execu-
tive Director, after consultation with 
the ASC General Counsel. 

(1) Disclosure by Executive Director. (i) 
The Executive Director, or designee, 
may disclose or authorize the disclo-
sure of any exempt record in response 
to a valid judicial subpoena, court 
order, or other legal process, and au-
thorize any current or former member, 
officer, employee, agent of the ASC, or 
third party, to appear and testify re-
garding an exempt record or any infor-
mation obtained in the performance of 
such person’s official duties, at any ad-
ministrative or judicial hearing or pro-
ceeding where such person has been 
served with a valid subpoena, court 
order, or other legal process requiring 
him or her to testify. The Executive 
Director shall consider the relevancy of 
such exempt records or testimony to 
the ligation, and the interests of jus-
tice, in determining whether to dis-
close such records or testimony. Third 
parties seeking disclosure of exempt 
records or testimony in litigation to 
which the ASC is not a party shall sub-
mit a request for discretionary disclo-
sure directly to the Executive Director. 
Such requests shall specify the infor-
mation sought with reasonable particu-
larity and shall be accompanied by a 
statement with supporting documenta-
tion showing in detail the relevance of 
such exempt information to the litiga-

tion, justifying good cause for disclo-
sure, and a commitment to be bound by 
a protective order. Failure to exhaust 
such administration request prior to 
service of a subpoena or other legal 
process may, in the Executive Direc-
tor’s discretion, serve as a basis for ob-
jection to such subpoena or legal proc-
ess. 

(ii) The Executive Director, or des-
ignee, may in his or her discretion and 
for good cause, disclose or authorize 
disclosure of any exempt record or tes-
timony by a current or former member, 
officer, employee, agent of the ASC, or 
third party, sought in connection with 
any civil or criminal hearing, pro-
ceeding or investigation without the 
service of a judicial subpoena, or other 
legal process requiring such disclosure 
or testimony. If he or she determines 
that the records or testimony are rel-
evant to the hearing, proceeding or in-
vestigation and that disclosure is in 
the best interests of justice and not 
otherwise prohibited by Federal stat-
ute. Where the Executive Director or 
designee authorizes a current or former 
member, officer, director, empl9oyee or 
agent of the ASC to testify or disclose 
exempt records pursuant to this para-
graph (b)(1), he or she may, in his or 
her discretion, limit the authorization 
to so much of the record or testimony 
as is relevant to the issues at such 
hearing, proceeding or investigation, 
and he or she shall give authorization 
only upon fulfillment of such condi-
tions as he or she deems necessary and 
practicable to protect the confidential 
nature of such records or testimony. 

(2) Authorization for disclosure by the 
Chairman of the ASC. Except where ex-
pressly prohibited by law, the Chair-
man of the ASC may, in his or her dis-
cretion, authorize the disclosure of any 
ASC records. Except where disclosure 
is required by law, the Chairman may 
direct any current or former member, 
officer, director, employee or agent of 
the ASC to refuse to disclose any 
record or to give testimony if the 
Chairman determines, in his or her dis-
cretion, that refusal to permit such 
disclosure is in the public interest. 

(3) Limitations on disclosure. All steps 
practicable shall be taken to protect 
the confidentiality of exempt records 
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and information. Any disclosure per-
mitted by paragraph (b) of this section 
is discretionary and nothing in para-
graph (b) of this section shall be con-
strued as requiring the disclosure of in-
formation. Further, nothing in 
paragrah (b) of this section shall be 
construed as restricting, in any man-
ner, the authority of the ASC, the 
Chairman of the ASC, the Executive 
Director, the ASC General Counsel, or 
their designees, in their discretion and 
in light of the facts and circumstances 
attendant in any given case, to require 
conditions upon, and to limit, the 
form, manner, and extent of any disclo-
sure permitted by this section. Wher-
ever practicable, disclosure of exempt 
records shall be made pursuant to a 
protective order and redacted to ex-
clude all irrelevant or non-responsive 
exempt information. 

[64 FR 72500, Dec. 28, 1999] 

§ 1102.308 Right to petition for 
issuance, amendment and repeal of 
rules of general application. 

Any person desiring the issuance, 
amendment or repeal of a rule of gen-
eral application may file a petition for 
those purposes with the Executive Di-
rector of the ASC. The petition shall 
include a statement setting forth the 
text or substance of any proposed rule 
or amendment desired or shall specify 
the rule for which repeal is desired. 
The petitioner also shall state the na-
ture of his or her interest and the rea-
sons for seeking ASC action. The Exec-
utive Director shall acknowledge re-
ceipt of the petition within ten busi-
ness days of receipt. As soon as reason-
ably practicable, the ASC shall con-
sider the petition and related staff rec-
ommendations and shall take such ac-
tion as it deems appropriate. The Exec-
utive Director shall notify the peti-
tioner in writing of the ASC action 
within ten business days of the action. 

[59 FR 1902, Jan. 13, 1994. Redesignated at 64 
FR 72497, Dec. 28, 1999] 

§ 1102.309 Confidential treatment pro-
cedures. 

(a) In general. Any submitter of writ-
ten information to the ASC who desires 
that some or all of his or her submis-
sion be afforded confidential treatment 
under 5 U.S.C. 552(b)(4) (i.e., trade se-

crets and commercial or financial in-
formation obtained from a person and 
privileged or confidential) shall file a 
request for confidential treatment with 
the Executive Director of the ASC at 
the time the written information is 
submitted to the ASC or within ten 
business days thereafter. Nothing in 
this section limits the authority of the 
ASC and its staff to make determina-
tions regarding access to documents 
under this subpart. 

(b) Form of request. A request for con-
fidential treatment shall be submitted 
in a separate letter or memorandum 
conspicuously entitled, ‘‘Request for 
Confidential Treatment.’’ Each request 
shall state in reasonable detail the 
facts and arguments supporting the re-
quest and its legal justification. If the 
submitter had been required by the 
ASC to provide the particular informa-
tion, conclusory statements that the 
information would be useful to com-
petitors or would impair sales or simi-
lar statements generally will not be 
considered sufficient to justify con-
fidential treatment. When the sub-
mitter had voluntarily provided the 
particular information to the ASC, the 
submitter must specifically identify 
the documents or information which 
are of a kind the submitter would not 
customarily make available to the pub-
lic. 

(c) Designation and separation of con-
fidential material. Submitters shall 
clearly designate all information con-
sidered confidential and shall clearly 
separate such information from other 
non-confidential information, when-
ever possible. 

(d) ASC action on request. A request 
for confidential treatment of informa-
tion will be considered only in connec-
tion with a request for access to the in-
formation under FOIA as implemented 
by this subpart. Upon the receipt of a 
request for access, the Executive Direc-
tor or his or her designee (‘‘ASC Offi-
cer’’) as soon as possible shall provide 
the submitter with a written notice de-
scribing the request and shall provide 
the submitter with a reasonable oppor-
tunity, no longer than ten business 
days, to submit written objections to 
disclosure of the information. Notice 
may be given orally, and such notice 
shall be promptly confirmed in writing. 
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