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a person that is not affiliated with the
financial holding company.

(c) How long do these thresholds remain
in effect? This §1500.5 shall cease to be
effective on the date that a final rule
issued by the Board that specifically
addresses the appropriate regulatory
capital treatment of merchant banking
investments becomes effective.

§1500.6 What risk management, record
keeping and reporting policies are
required to make merchant bank-
ing investments?

(a) What internal controls and records
are necessary?—(1) General. A financial
holding company, including a private
equity fund controlled by a financial
holding company, that makes invest-
ments under this part must establish
and maintain policies, procedures,
records and systems reasonably de-
signed to conduct, monitor and manage
such investment activities and the
risks associated with such investment
activities in a safe and sound manner,
including policies, procedures, records
and systems reasonably designed to:

(i) Monitor and assess the carrying
value, market value and performance
of each investment and the aggregate
portfolio;

(ii) ldentify and manage the market,
credit, concentration and other risks
associated with such investments;

(iii) ldentify, monitor and assess the
terms, amounts and risks arising from
transactions and relationships (includ-
ing contingent fees or contingent inter-
ests) with each company in which the
financial holding company holds an in-
terest under this part;

(iv) Ensure the maintenance of cor-
porate separateness between the finan-
cial holding company and each com-
pany in which the financial holding
company holds an interest under this
part and protect the financial holding
company and its depository institution
subsidiaries from legal liability for the
operations conducted and financial ob-
ligations of each such company; and

(v) Ensure compliance with this part.

(2) Availability of records. A financial
holding company must make the poli-
cies, procedures and records required
by paragraph (a)(1) of this section
available to the Board or the appro-
priate Reserve Bank upon request.

§1500.8

(b) Certain additional recordkeeping
and reporting requirements for mer-
chant banking investments are set
forth in the Board’s Regulation Y, 12
CFR 225.175.

§1500.7 How do the statutory -cross
marketing and sections 23A and B
limitations apply to merchant bank-
ing investments?

Certain cross-marketing limitations
and limitations under sections 23A and
23B of the Federal Reserve Act (12
U.S.C. 371c, 371c-1) applicable to mer-
chant banking investments are set
forth in the Board’s Regulation Y, 12
CFR 225.176.

§1500.8 Definitions.

(a) What do references to a financial
holding company include?—(1) Except as
otherwise expressly provided, the term
“financial holding company’’ as used in
this part means the financial holding
company and all of its subsidiaries, in-
cluding a private equity fund or other
fund controlled by the financial hold-
ing company.

(2) Except as otherwise expressly pro-
vided, the term ‘‘financial holding
company’ does not include a deposi-
tory institution or subsidiary of a de-
pository institution or any portfolio
company controlled directly or indi-
rectly by the financial holding com-
pany.

(b) What do references to a depository
institution include? For purposes of this
part, the term ‘‘depository institution”
includes a U.S. branch or agency of a
foreign bank.

(c) What is a portfolio company? A
portfolio company is any company or
entity:

(1) That is engaged in any activity
not authorized for the financial holding
company under section 4 of the Bank
Holding Company Act (12 U.S.C. 1843);
and

(2) Any shares, assets or ownership
interests of which are held, owned or
controlled directly or indirectly by the
financial holding company pursuant to
this part, including through a private
equity fund that the financial holding
company controls.

(d) Who are the executive officers of a
company?—(1) An executive officer of a
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company is any person who partici-
pates or has the authority to partici-
pate (other than in the capacity as a
director) in major policymaking func-
tions of the company, whether or not
the officer has an official title, the
title designates the officer as an assist-
ant, or the officer serves without sal-
ary or other compensation.

(2) The term ‘“‘executive officer’” does
not include—

(i) Any person, including a person
with an official title, who may exercise
a certain measure of discretion in the
performance of his duties, including
the discretion to make decisions in the
ordinary course of the company’s busi-
ness, but who does not participate in
the determination of major policies of
the company and whose decisions are
limited by policy standards fixed by
senior management of the company; or

(ii) Any person who is excluded from
participating (other than in the capac-
ity of a director) in major policy-
making functions of the company by
resolution of the board of directors or
by the bylaws of the company and who
does not in fact participate in such pol-
icymaking functions.

(e) What is the Board? The Board
means the Board of Governors of the
Federal Reserve System.

(f) How are other terms that are used in
this part defined? Unless otherwise de-
fined in this part, all terms used have
the meanings given such terms in the
Board’s Regulation Y (12 CFR Part 225).

PART 1501—FINANCIAL
SUBSIDIARIES

Sec.

1501.1 How do you request the Secretary to
determine that an activity is financial in
nature or incidental to a financial activ-
ity?
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termined to be financial in nature or in-
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national banks among the second 50 larg-
est insured banks.

AUTHORITY: Section 5136A of the Revised
Statutes of the United States (12 U.S.C. 24a).

SOURCE: 65 FR 14821, Mar. 20, 2000, unless
otherwise noted.

12 CFR Ch. XV (1-1-05 Edition)

§1501.1 How do you request the Sec-
retary to determine that an activity
is financial in nature or incidental
to a financial activity?

(a) Requests regarding activities that
may be financial in nature or incidental
to a financial activity. A national bank
or other interested party may request
the Secretary to determine that an ac-
tivity not defined to be financial in na-
ture or incidental to a financial activ-
ity in Section 4(k)(4) of the Bank Hold-
ing Company Act (12 U.S.C. 1843(k)(4)),
is financial in nature or incidental to a
financial activity.

(b) What information must the request
contain? A request submitted under
this section must be in writing and
must:

(1) Identify and define the activity
for which the determination is sought,
specifically describing what the activ-
ity would involve and how the activity
would be conducted;

(2) Explain in detail why the activity
should be considered financial in na-
ture or incidental to a financial activ-
ity; and

(3) Provide information supporting
the requested determination and any
other information required by the Sec-
retary concerning the proposed activ-
ity.

(c) What factors will the Secretary take
into account in making his determination?
(1) Section 121 of the Gramm-Leach-
Bliley Act (GLBA) (Public Law 106-102,
113 Stat. 1373) requires the Secretary to
take into account the following factors
in making his determination:

(i) The purposes of section 5136A of
the Revised Statutes (12 U.S.C. 24a) and
the GLBA;

(ii) Changes or reasonably expected
changes in the marketplace in which
banks compete;

(iii) Changes or reasonably expected
changes in the technology for deliv-
ering financial services; and

(iv) Whether the activity is necessary
or appropriate to allow a bank and the
subsidiaries of a bank to—

(A) Compete effectively with any
company seeking to provide financial
services in the United States;

(B) Efficiently deliver information
and services that are financial in na-
ture through the use of technological
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