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the subsequent notice of proposed cap-
ital classification supersedes the pend-
ing notice.

(b) Developments warranting possible
change to capital classification—(1) No-
tice to OFHEO. An Enterprise shall
promptly provide OFHEO with written
notice of any material development
that would result in the Enterprise’s
core or total capital to fall to a point
causing the Enterprise to be placed in
a lower capital classification than the
capital classification assigned to the
Enterprise in its most recent notice of
capital classification from OFHEO, or
than is proposed to be assigned in the
Enterprise’s most recent notice of pro-
posed capital classification from
OFHEO. The Enterprise shall deliver
such notice to OFHEO no later than
ten calendar days after the Enterprise
becomes aware of such development.

(2) OFHEDQ, in its discretion, will de-
termine whether to issue a new notice
of proposed capital classification under
paragraph (a) of this section, based on
OFHEO’s review of the notice under
paragraph (b)(1) of this section from
the Enterprise and any other informa-
tion deemed relevant by OFHEO.

§1777.22 Limitation on capital
tributions.

dis-

(a) Capital distributions in general. An
Enterprise shall make no capital dis-
tribution that would decrease the total
capital of the Enterprise to an amount
less than the risk-based capital level or
the core capital of the Enterprise to an
amount less than the minimum capital
level without the prior written ap-
proval of OFHEO.

(b) Capital distributions by an Enter-
prise that is not adequately capitalized—
(1) Prohibited distributions. An Enter-
prise that is not classified as ade-
quately capitalized shall make no cap-
ital distribution that would result in
the Enterprise being classified into a
lower capital classification than the
one to which it is classified at the time
of such distribution.

(2) Restricted distributions. An Enter-
prise classified as significantly or criti-
cally undercapitalized shall make no
capital distribution without the prior
written approval of OFHEO. OFHEO
may grant a request for such a capital

§1777.23

distribution only if OFHEO determines,
in its discretion, that the distribution:

(i) Will enhance the ability of the En-
terprise to meet the risk-based capital
level and the minimum capital level
promptly;

(ii) Will contribute to the long-term
financial safety and soundness of the
Enterprise; or

(iii) Is otherwise in the public inter-
est.

§1777.23 Capital restoration plans.

(a) Schedule for filing plans—(1) In
general. An Enterprise shall file a cap-
ital restoration plan in writing with
OFHEO within ten days of receiving a
notice of capital classification under
§1777.21(a)(3) stating that the Enter-
prise is classified as undercapitalized,
significantly undercapitalized, or criti-
cally undercapitalized, unless OFHEO
in its discretion determines an exten-
sion of the ten-day period is necessary
and provides the Enterprise with writ-
ten notice of the date the plan is due.

(2) Successive capital classifications.
Notwithstanding paragraph (a)(1) of
this section, an Enterprise that has al-
ready submitted and is operating under
a capital restoration plan approved by
OFHEO under this part is not required
to submit an additional capital res-
toration plan based on a subsequent
notice of capital classification, unless
OFHEO notifies the Enterprise that it
must submit a new or amended capital
restoration plan. An Enterprise that
receives such a notice to submit a new
or amended capital restoration plan
shall file in writing with OFHEO a
complete plan that is responsive to the
terms of and within the deadline speci-
fied in such notice.

(b) Contents of capital restoration plan.
(1) The capital restoration plan sub-
mitted under paragraph (a)(1) or (2) of
this section shall:

(i) Specify the level of capital the En-
terprise will achieve and maintain;

(ii) Describe the actions that the En-
terprise will take to become classified
as adequately capitalized;

(iii) Establish a schedule for com-
pleting the actions set forth in the
plan;

(iv) Specify the types and levels of
activities (including existing and new
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