§1777.25

§1777.25 Response to notice.

(a) Content of response. The Enter-
prise may submit a response to OFHEO
containing information for OFHEO’s
consideration in connection with the
proposed order. The response should in-
clude, but is in no way limited to, the
following:

(1) Any relevant information, miti-
gating circumstances, documentation,
or other information the Enterprise
wishes OFHEO to consider in support
of the Enterprise’s position regarding
the proposed order; and

(2) Any recommended modification to
the proposed order, and justification
thereof.

(b) Time to respond. The Enterprise
may, within thirty calendar days after
receipt of the notice of proposed order,
submit a response to OFHEO, unless
OFHEO determines a shorter period to
be appropriate or the Enterprise con-
sents to a shorter period. OFHEO may
extend the Enterprise’s response period
for up to an additional thirty calendar
days if OFHEO determines, in its dis-
cretion, that there is good cause for
such extension.

(c) Waiver and consent. The Enter-
prise’s failure to submit a response
during the response period (as extended
or shortened, if applicable) shall waive
any right of the Enterprise to comment
on or object to the proposed order.

§1777.26 Final notice of order.

(a) Determination and notice. After the
Enterprise has submitted its response
under §1777.25 or the response period
(as extended or shortened, if applica-
ble) has expired, whichever occurs first,
OFHEO will determine, in its discre-
tion, whether to take into consider-
ation such relevant information as is
provided by the Enterprise in its re-
sponse, if any, under §1777.25. OFHEO
will provide the Enterprise with a writ-
ten final notice of any order issued by
OFHEO under this subpart, which is to
include a description of the basis for
OFHEOQ'’s determination.

(b) Termination or modification. An En-
terprise that has received an order
under paragraph (a) of this section re-
mains subject to each provision of the
order until each such provision termi-
nates under the express terms of the
order. The Enterprise may submit a
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written request to OFHEO seeking
modification or termination of one or
more provisions of the order. Pending
OFHEO’s review and approval, in
OFHEO'’s discretion of the Enterprise’s
request, the Enterprise shall remain
subject to the provisions of the order.

(c) Enforcement of order—(1) Judicial
enforcement. An order issued under
paragraph (a) of this section is an order
for purposes of section 1375 of the 1992
Act (12 U.S.C. 4635). An Enterprise in
any capital classification may be sub-
ject to enforcement of such order in
the United States District Court for
the District of Columbia pursuant to
such section.

(2) Administrative enforcement. An
order issued under paragraph (a) of this
section constitutes an order under the
1992 Act. An Enterprise, regardless of
its capital classification, as well as its
executive officers and directors may be
subject to action by OFHEO under sec-
tions 1371, 1372, and 1376 of the 1992 Act
(12 U.S.C. 4631, 4632, and 4636) and 12
CFR part 1780 for failure to comply
with such order.

§1777.27 Exhaustion and review.

(@) Judicial review—(1) Review of cer-
tain actions. An Enterprise that is not
classified as critically undercapitalized
may seek judicial review of a final no-
tice of capital classification issued pur-
suant to §1777.21(a)(3) or a final notice
of order issued pursuant to §1777.26(a)
in accordance with section 1369D of the
1992 Act (12 U.S.C. 4623)

(2) Other review barred. Except as set
out in paragraph (a)(1) of this section,
or review of conservatorship appoint-
ments to the limited extent provided in
section 1369(b) of the 1992 Act (12 U.S.C.
4619(b)) and §1777.28(c), no court shall
have jurisdiction to affect, by injunc-
tion or otherwise, the issuance or effec-
tiveness of a capital classification or
any other action of OFHEO pursuant to
this subpart B, as provided in section
1369D of the 1992 Act (12 U.S.C. 4623).

(b) Exhaustion of administrative rem-
edies. In connection with any issue for
which an Enterprise seeks judicial re-
view in connection with an action de-
scribed in paragraph (a)(1) of this sec-
tion, the Enterprise must have first ex-
hausted its administrative remedies,
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by presenting all its objections, argu-
ments, and information relating to
such issue for OFHEO’s consideration
pursuant to §1777.21(a)(2), as part of the
Enterprise’s response to OFHEO’s no-
tice of capital classification, or pursu-
ant to §1777.25, as part of the Enter-
prise’s response to OFHEO’s notice of
intent to issue an order.

(c) No stay pending review. The com-
mencement of proceedings for judicial
review of a final capital classification
or order as described in paragraph
(a)(1) of this section shall not operate
as a stay thereof.

§1777.28 Appointment of conservator
for a significantly undercapitalized
or critically undercapitalized En-
terprise.

(a) Significantly undercapitalized En-
terprise. At any time after an Enter-
prise is classified as significantly
undercapitalized, OFHEO may issue an
order appointing a conservator for the
Enterprise upon determining that:

(1) The amount of core capital of the
Enterprise is less than the minimum
capital level; and

(2) The alternative remedies avail-
able to OFHEO under the 1992 Act are
not satisfactory.

(b) Critically undercapitalized Enter-
prise—(1) Appointment upon classifica-
tion. Not later than thirty days after
issuing a final notice of capital classi-
fication pursuant to §1777.21(a)(3)
classifying an Enterprise as signifi-
cantly undercapitalized, OFHEO shall
issue an order appointing a conservator
for the Enterprise.

(2) Exception. Notwithstanding para-
graph (b)(1) of this section, OFHEO

§1777.28

may determine not to appoint a conser-
vator if OFHEO makes a written find-
ing, with the written concurrence of
the Secretary of the Treasury, that:

(i) The appointment of a conservator
would have serious adverse effects on
economic conditions of national finan-
cial markets or on the financial sta-
bility of the housing finance market;
and

(ii) The public interest would be bet-
ter served by taking some other en-
forcement action authorized under this
title.

(c) Judicial review. An Enterprise for
which a conservator has been ap-
pointed pursuant to paragraph (a) or
(b) of this section may seek judicial re-
view of the appointment in accordance
with section 1369(b) of the 1992 Act (12
U.S.C. 4619(b)). Except as provided
therein, no court may take any action
regarding the removal of a conservator
or otherwise restrain or affect the exer-
cise of the powers or functions of a con-
servator.

(d) Termination—(1) Upon reaching the
minimum capital level. OFHEO will issue
an order terminating a conservatorship
appointment under paragraph (a) or (b)
of this section upon a determination
that the Enterprise has maintained an
amount of core capital that is equal to
or exceeds the minimum capital level.

(2) In OFHEO’s discretion. OFHEO
may, in its discretion, issue an order
terminating a conservatorship appoint-
ment under paragraph (a) or (b) of this
section upon a determination that such
termination order is in the public in-
terest and may safely be accomplished.
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