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made under this subpart if the finan-
cial holding company has previously
filed a notice under §225.87 indicating
that it had commenced merchant bank-
ing investment activities under this
subpart.

(2) Notice of large individual invest-
ments. A financial holding company
must provide written notice to the
Board on the appropriate form within
30 days after acquiring more than 5
percent of the voting shares, assets or
ownership interests of any company
under this subpart, including an inter-
est in a private equity fund, at a total
cost to the financial holding company
that exceeds the lesser of 5 percent of
the Tier 1 capital of the financial hold-
ing company or $200 million.

§225.176 How do the statutory cross
marketing and sections 23A and B
limitations apply to merchant bank-
ing investments?

(a) Are cross marketing activities pro-
hibited?—(1) In general. A depository in-
stitution, including a subsidiary of a
depository institution, controlled by a
financial holding company may not:

(i) Offer or market, directly or
through any arrangement, any product
or service of any company if more than
5 percent of the company’s voting
shares, assets or ownership interests
are owned or controlled by the finan-
cial holding company pursuant to this
subpart; or

(if) Allow any product or service of
the depository institution, including
any product or service of a subsidiary
of the depository institution, to be of-
fered or marketed, directly or through
any arrangement, by or through any
company described in paragraph
(a)(1)(i) of this section.

(2) How are certain subsidiaries treated?
For purposes of paragraph (a)(1) of this
section, a subsidiary of a depository in-
stitution does not include a financial
subsidiary held in accordance with sec-
tion 5136A of the Revised Statutes (12
U.S.C. 24a) or section 46 of the Federal
Deposit Insurance Act. (12 U.S.C.
1831w), any company held by a com-
pany owned in accordance with section
25 or 25A of the Federal Reserve Act (12
U.S.C. 601 et seq.; 12 U.S.C. 611 et seq.),
or any company held by a small busi-
ness investment company owned in ac-
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cordance with the Small Business In-
vestment Act of 1958 (15 U.S.C. 661 et
seq.).

(3) How do the cross marketing restric-
tions apply to private equity funds? The
restriction contained in paragraph
(a)(1) of this section does not apply to:

(i) Portfolio companies held by a pri-
vate equity fund that the financial
holding company does not control; or

(ii) The sale, offer or marketing of
any interest in a private equity fund,
whether or not controlled by the finan-
cial holding company.

(b) When are companies held under sec-
tion 4(k)(4)(H) affiliates under sections
23A and B?—(1) Rebuttable presumption
of control. The following rebuttable pre-
sumption of control shall apply for pur-
poses of sections 23A and 23B of the
Federal Reserve Act (12 U.S.C. 37lc,
371c-1): if a financial holding company
directly or indirectly owns or controls
more than 15 percent of the total eq-
uity of a company pursuant to this sub-
part, the company shall be presumed to
be an affiliate of any member bank
that is affiliated with the financial
holding company.

(2) Request to rebut presumption. A fi-
nancial holding company may rebut
this presumption by providing informa-
tion acceptable to the Board dem-
onstrating that the financial holding
company does not control the com-
pany.

(3) Presumptions that control does not
exist. Absent evidence to the contrary,
the presumption in paragraph (b)(1) of
this section will be considered to have
been rebutted without Board approval
under paragraph (b)(2) of this section if
any one of the following requirements
are met:

(i) No officer, director or employee of
the financial holding company serves
as a director, trustee, or general part-
ner (or individual exercising similar
functions) of the company;

(ii) A person that is not affiliated or
associated with the financial holding
company owns or controls a greater
percentage of the equity capital of the
portfolio company than the amount
owned or controlled by the financial
holding company, and no more than
one officer or employee of the holding
company serves as a director or trustee
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(or individual exercising similar func-
tions) of the company; or

(iii) A person that is not affiliated or
associated with the financial holding
company owns or controls more than 50
percent of the voting shares of the
portfolio company, and officers and
employees of the holding company do
not constitute a majority of the direc-
tors or trustees (or individuals exer-
cising similar functions) of the com-
pany.

(4) Convertible instruments. For pur-
poses of paragraph (b)(1) of this sec-
tion, equity capital includes options,
warrants and any other instrument
convertible into equity capital.

(5) Application of presumption to pri-
vate equity funds. A financial holding
company will not be presumed to own
or control the equity capital of a com-
pany for purposes of paragraph (b)(1) of
this section solely by virtue of an in-
vestment made by the financial hold-
ing company in a private equity fund
that owns or controls the equity cap-
ital of the company unless the finan-
cial holding company controls the pri-
vate equity fund as described in
§225.173(d)(4).

(6) Application of sections 23A and B to
U.S. branches and agencies of foreign
banks. Sections 23A and 23B of the Fed-
eral Reserve Act (12 U.S.C. 371c, 371c-1)
shall apply to all covered transactions
between each U.S. branch and agency
of a foreign bank that acquires or con-
trols, or that is affiliated with a com-
pany that acquires or controls, mer-
chant banking investments and—

(i) Any portfolio company that the
foreign bank or affiliated company
controls or is presumed to control
under paragraph (b)(1) of this section;
and

(if) Any company that the foreign
bank or affiliated company controls or
is presumed to control under paragraph
(b)(1) of this section if the company is
engaged in acquiring or controlling
merchant banking investments and the
proceeds of the covered transaction are
used for the purpose of funding the
company’s merchant banking invest-
ment activities.

§225.177 Definitions.

(a) What do references to a financial
holding company include?—(1) Except as

§225.177

otherwise expressly provided, the term
“financial holding company’’ as used in
this subpart means the financial hold-
ing company and all of its subsidiaries,
including a private equity fund or
other fund controlled by the financial
holding company.

(2) Except as otherwise expressly pro-
vided, the term ‘‘financial holding
company” does not include a deposi-
tory institution or subsidiary of a de-
pository institution or any portfolio
company controlled directly or indi-
rectly by the financial holding com-
pany.

(b) What do references to a depository
institution include? For purposes of this
subpart, the term ‘‘depository institu-
tion” includes a U.S. branch or agency
of a foreign bank.

(c) What is a portfolio company? A
portfolio company is any company or
entity:

(1) That is engaged in any activity
not authorized for the financial holding
company under section 4 of the Bank
Holding Company Act (12 U.S.C. 1843);
and

(2) Any shares, assets or ownership
interests of which are held, owned or
controlled directly or indirectly by the
financial holding company pursuant to
this subpart, including through a pri-
vate equity fund that the financial
holding company controls.

(d) Who are the executive officers of a
company?—(1) An executive officer of a
company is any person who partici-
pates or has the authority to partici-
pate (other than in the capacity as a
director) in major policymaking func-
tions of the company, whether or not
the officer has an official title, the
title designates the officer as an assist-
ant, or the officer serves without sal-
ary or other compensation.

(2) The term “‘executive officer’ does
not include—

(i) Any person, including a person
with an official title, who may exercise
a certain measure of discretion in the
performance of his duties, including
the discretion to make decisions in the
ordinary course of the company’s busi-
ness, but who does not participate in
the determination of major policies of
the company and whose decisions are
limited by policy standards fixed by
senior management of the company; or
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