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(i) The overdraft or return of the
check or other debit would not have oc-
curred except for the fact that the de-
posited funds were delayed under para-
graph (c)(1) of this section; and

(if) The deposited check was paid by
the paying bank.

Notwithstanding the foregoing, the
depositary bank may assess an over-
draft or returned check fee if it in-
cludes a notice concerning overdraft
and returned check fees with the notice
required in paragraph (c)(2) of this sec-
tion and, when required, refunds any
such fees upon the request of the cus-
tomer. The notice must state that the
customer may be entitled to a refund
of overdraft or returned check fees that
are assessed if the check subject to the
delay is paid and how to obtain a re-
fund.

(d) Credit union notice of interest pay-
ment policy. If a bank described in
§229.2(e)(4) begins to accrue interest or
dividends on all deposits made in an in-
terest-bearing account, including cash
deposits, at a later time than the day
specified in §229.14(a), the bank’s spe-
cific policy disclosures shall contain an
explanation of when interest or divi-
dends on deposited funds begin to ac-
crue.

[53 FR 19433, May 27, 1988, as amended at 53
FR 31292, Aug. 18, 1988; 53 FR 44324, Nov. 2,
1988; Reg. CC, 54 FR 13850, Apr. 6, 1989; 60 FR
51671, Oct. 3, 1995; Reg. CC, 62 FR 13810, Mar.
24, 1997; 69 FR 47311, Aug. 4, 2004]

§229.17 Initial disclosures.

Before opening a new account, a bank
shall provide a potential customer with
the applicable specific availability pol-
icy disclosure described in §229.16.

[Reg. CC, 60 FR 51671, Oct. 3, 1995]

§229.18 Additional disclosure require-
ments.

(a) Deposit slips. A bank shall include
on all preprinted deposit slips fur-
nished to its customers a notice that
deposits may not be available for im-
mediate withdrawal.

(b) Locations where employees accept
consumer deposits. A bank shall post in
a conspicuous place in each location
where its employees receive deposits to
consumer accounts a notice that sets
forth the time periods applicable to the

§229.19

availability of funds deposited in a con-
sumer account.

(c) Automated teller machines. (1) A de-
positary bank shall post or provide a
notice at each ATM location that funds
deposited in the ATM may not be avail-
able for immediate withdrawal.

(2) A depositary bank that operates
an off-premises ATM from which depos-
its are removed not more than two
times each week, as described in
§229.19(a)(4), shall disclose at or on the
ATM the days on which deposits made
at the ATM will be considered received.

(d) Upon request. A bank shall provide
to any person, upon oral or written re-
quest, a notice containing the applica-
ble specific availability policy disclo-
sure described in §229.16.

(e) Changes in policy. A bank shall
send a notice to holders of consumer
accounts at least 30 days before imple-
menting a change to the bank’s avail-
ability policy regarding such accounts,
except that a change that expedites the
availability of funds may be disclosed
not later than 30 days after implemen-
tation.

§229.19 Miscellaneous.

(a) When funds are considered depos-
ited. For the purposes of this subpart—

(1) Funds deposited at a staffed facil-
ity, ATM, or contractual branch are
considered deposited when they are re-
ceived at the staffed facility, ATM, or
contractual branch;

(2) Funds mailed to the depositary
bank are considered deposited on the
day they are received by the depositary
bank;

(3) Funds deposited to a night deposi-
tory, lock box, or similar facility are
considered deposited on the day on
which the deposit is removed from such
facility and is available for processing
by the depositary bank;

(4) Funds deposited at an ATM that
is not on, or within 50 feet of, the
premises of the depositary bank are
considered deposited on the day the
funds are removed from the ATM, if
funds normally are removed from the
ATM not more than two times each
week; and

(5) Funds may be considered depos-
ited on the next banking day, in the
case of funds that are deposited—
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(i) On a day that is not a banking day
for the depositary bank; or

(i) After a cut-off hour set by the de-
positary bank for the receipt of depos-
its of 2:00 p.m. or later, or, for the re-
ceipt of deposits at ATMs, contractual
branches, or off-premise facilities, of
12:00 noon or later. Different cut-off
hours later than these times may be es-
tablished for the receipt of different
types of deposits, or receipt of deposits
at different locations.

(b) Availability at start of business day.
Except as otherwise provided in
§229.12(d), if any provision of this sub-
part requires that funds be made avail-
able for withdrawal on any business
day, the funds shall be available for
withdrawal by the later of:

(1) 9:00 a.m. (local time of the deposi-
tary bank); or

(2) The time the depositary bank’s
teller facilities (including ATMSs) are
available for customer account with-
drawals.

(c) Effect on policies of depositary
bank. This part does not—

(1) Prohibit a depositary bank from
making funds available to a customer
for withdrawal in a shorter period of
time than the time required by this
subpart;

(2) Affect a depositary bank’s right—

(i) To accept or reject a check for de-
posit;

(if) To revoke any settlement made
by the depositary bank with respect to
a check accepted by the bank for de-
posit, to charge back the customer’s
account for the amount of a check
based on the return of the check or re-
ceipt of a notice of nonpayment of the
check, or to claim a refund of such
credit; and

(iii) To charge back funds made
available to its customer for an elec-
tronic payment for which the bank has
not received payment in actually and
finally collected funds;

(3) Require a depositary bank to open
or otherwise to make its facilities
available for customer transactions on
a given business day; or

(4) Supersede any policy of a deposi-
tary bank that limits the amount of
cash a customer may withdraw from
its account on any one day, if that pol-
icy—
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(i) Is not dependent on the time the
funds have been deposited in the ac-
count, as long as the funds have been
on deposit for the time period specified
in §8229.10, 229.12, or 229.13; and

(ii) In the case of withdrawals made
in person to an employee of the deposi-
tary bank—

(A) Is applied without discrimination
to all customers of the bank; and

(B) Is related to security, operating,
or bonding requirements of the deposi-
tary bank.

(d) Use of calculated availability. A de-
positary bank may provide availability
to its nonconsumer accounts based on
a sample of checks that represents the
average composition of the customer’s
deposits, if the terms for availability
based on the sample are equivalent to
or more prompt than the availability
requirements of this subpart.

(e) Holds on other funds. (1) A deposi-
tary bank that receives a check for de-
posit in an account may not place a
hold on any funds of the customer at
the bank, where—

(i) The amount of funds that are held
exceeds the amount of the check; or

(ii) The funds are not made available
for withdrawal within the times speci-
fied in §§229.10, 229.12, and 229.13.

(2) A depositary bank that cashes a
check for a customer over the counter,
other than a check drawn on the depos-
itary bank, may not place a hold on
funds in an account of the customer at
the bank, if—

(i) The amount of funds that are held
exceeds the amount of the check; or

(i) The funds are not made available
for withdrawal within the times speci-
fied in §§229.10, 229.12, and 229.13.

(f) Employee training and compliance.
Each bank shall establish procedures
to ensure that the bank complies with
the requirements of this subpart, and
shall provide each employee who per-
forms duties subject to the require-
ments of this subpart with a statement
of the procedures applicable to that
employee.

(g) Effect of merger transaction. (1) In
general. For purposes of this subpart,
except for the purposes of the new ac-
counts exception of §229.13(a), and
when funds are considered deposited
under §229.19(a), two or more banks
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that have engaged in a merger trans-
action may be considered to be sepa-
rate banks for a period of one year fol-
lowing the consummation of the merg-
er transaction.

(2) Merger transactions on or after July
1, 1998, and before March 1, 2000. If
banks have consummated a merger
transaction on or after July 1, 1998, and
before March 1, 2000, the merged banks
may be considered separate banks until
March 1, 2001.

[Reg. CC, 53 FR 19433, May 27, 1988, as amend-
ed by 54 FR 13850, Apr. 6, 1989; 60 FR 51671,
Oct. 3, 1995; 62 FR 13810, Mar. 24, 1997; 64 FR
14577, Mar. 26, 1999]

§229.20 Relation to state law.

(a) In general. Any provision of a law
or regulation of any state in effect on
or before September 1, 1989, that re-
quires funds deposited in an account at
a bank chartered by the state to be
made available for withdrawal in a
shorter time than the time provided in
subpart B, and, in connection there-
with, subpart A, shall—

(1) Supersede the provisions of the
EFA Act and subpart B, and, in connec-
tion therewith, subpart A, to the ex-
tent the provisions relate to the time
by which funds deposited or received
for deposit in an account are available
for withdrawal; and

(2) Apply to all federally
banks located within the state.

No amendment to a state law or regu-
lation governing the availability of
funds that becomes effective after Sep-
tember 1, 1989, shall supersede the EFA
Act and subpart B, and, in connection
therewith, subpart A, but unamended
provisions of state law shall remain in
effect.

(b) Preemption of inconsistent law. Ex-
cept as provided in paragraph (a), the
EFA Act and subpart B, and, in connec-
tion therewith, subpart A, supersede
any provision of inconsistent state law.

(c) Standards for preemption. A provi-
sion of a state law in effect on or before
September 2, 1989, is not inconsistent
with the EFA Act, or subpart B, or in
connection therewith, subpart A, if it
requires that funds shall be available
in a shorter period of time than the
time provided in this subpart. Incon-
sistency with the EFA Act and subpart

insured
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B, and in connection therewith, sub-
part A, may exist when state law—

(1) Permits a depositary bank to
make funds deposited in an account by
cash, electronic payment, or check
available for withdrawal in a longer pe-
riod of time than the maximum period
of time permitted under subpart B,
and, in connection therewith, subpart
A; or

(2) Provides for disclosures or notices
concerning funds availability relating
to accounts.

(d) Preemption determinations. The
Board may determine, upon the request
of any state, bank, or other interested
party, whether the EFA Act and sub-
part B, and, in connection therewith,
subpart A, preempt provisions of state
laws relating to the availability of
funds.

(e) Procedures for preemption deter-
minations. A request for a preemption
determination shall include the fol-
lowing—

(1) A copy of the full text of the state
law in question, including any imple-
menting regulations or judicial inter-
pretations of that law; and

(2) A comparison of the provisions of
state law with the corresponding provi-
sions in the EFA Act and subparts A
and B of this part, together with a dis-
cussion of the reasons why specific pro-
visions of state law are either con-
sistent or inconsistent with cor-
responding sections of the EFA Act and
subparts A and B of this part.

A request for a preemption deter-
mination shall be addressed to the Sec-
retary, Board of Governors of the Fed-
eral Reserve System.

[53 FR 19433, May 27, 1988, as amended at 69
FR 47311, Aug. 4, 2004]

§229.21 Civil liability.

(a) Civil liability. A bank that fails to
comply with any requirement imposed
under subpart B, and in connection
therewith, subpart A, of this part or
any provision of state law that super-
sedes any provision of subpart B, and
in connection therewith, subpart A,
with respect to any person is liable to
that person in an amount equal to the
sum of—

(1) Any actual damage sustained by
that person as a result of the failure;
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