Federal Reserve System

§250.142 Meaning of “obligor or
maker” in determining limitation
on securities investments by mem-
ber State banks.

(a) From time to time the New York
State Dormitory Authority offers
issues of bonds with respect to each of
which a different educational institu-
tion enters into an agreement to make
rental payments to the Authority suffi-
cient to cover interest and principal
thereon when due. The Board of Gov-
ernors of the Federal Reserve System
has been asked whether a member
State bank may invest up to 10 percent
of its capital and surplus in each such
issue.

(b) Paragraph Seventh of section 5136
of the U.S. Revised Statutes (12 U.S.C.
24) provides that ““‘In no event shall the
total amount of the investment securi-
ties of any one obligor or maker, held
by [a national bank] for its own ac-
count, exceed at any time 10 per cen-
tum of its capital stock * * * and sur-
plus fund’”. That limitation is made ap-
plicable to member State banks by the
20th paragraph of section 9 of the Fed-
eral Reserve Act (12 U.S.C. 335).

(c) The Board considers that, within
the meaning of these provisions of law,
obligor does not include any person that
acts solely as a conduit for trans-
mission of funds received from another
source, irrespective of a promise by
such person to pay principal or interest
on the obligation. While an obligor
does not cease to be such merely be-
cause a third person has agreed to pay
the obligor amounts sufficient to cover
principal and interest on the obliga-
tions when due, a person that promises
to pay an obligation, but as a practical
matter has no resources with which to
assume payment of the obligation ex-
cept the amounts received from such
third person, is not an obligor within
the meaning of section 5136.

(d) Review of the New York Dor-
mitory Authority Act (N.Y. Public Au-
thorities Law sections 1675-1690), the
Authority’s interpretation thereof, and
materials with respect to the
Authority’s ““Revenue Bonds, Mills Col-
lege of Education Issue, Series A’ indi-
cates that the Authority is not an obli-
gor on those and similar bonds. Al-
though the Authority promises to
make all payments of principal and in-

§250.143

terest, a bank that invests in such
bonds cannot be reasonably considered
as doing so in reliance on the promise
and responsibility of the Authority.
Despite the Authority’s obligation to
make payments on the bonds, if the
particular college fails to perform its
agreement to make rental payments to
the Authority sufficient to cover all
payments of bond principal and inter-
est when due, as a practical matter the
sole source of funds for payments to
the bondholder is the particular col-
lege. The Authority has general bor-
rowing power but no resources from
which to assure repayment of any bor-
rowing except from the particular col-
leges, and rentals received from one
college may not be used to service
bonds issued for another.

(e) Accordingly, the Board has con-
cluded that each college for which the
Authority issues obligations is the sole
obligor thereon. A member State bank
may therefore invest an amount up to
10 percent of its capital and surplus in
the bonds of a particular college that
are eligible investments under the In-
vestment Securities Regulation of the
Comptroller of the Currency (12 CFR
Part 1), whether issued directly or indi-
rectly through the Dormitory Author-
ity.

(12 U.S.C. 24, 335)

§250.143 Member bank purchase of
stc_ock of foreign operations subsidi-
aries.

(a) In a previous interpretation, the
Board determined that a State member
bank would not violate the ‘‘stock-pur-
chase prohibition” of section 5136 of
the Revised Statutes (12 U.S.C. 24 {7)
by purchasing and holding the shares
of a corporation which performs *“‘at lo-
cations at which the bank is authorized
to engage in business, functions that
the bank is empowered to perform di-
rectly’’.l (1968 Federal Reserve Bulletin

1National banking associations are prohib-
ited by section 5136 of the Revised Statutes
from purchasing and holding shares of any
corporation except those corporations whose
shares are specifically made eligible by stat-
ute. This prohibition is made applicable to
State member banks by section 9 120 of the
Federal Reserve Act (12 U.S.C. 335).
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681, 12 CFR 250.141). The Board of Gov-
ernors has been asked by a State mem-
ber bank whether, under that interpre-
tation, the bank may establish such a
so-called operations subsidiary outside
the United States.

(b) In the above interpretation the
Board viewed the creation of a wholly-
owned subsidiary which engaged in ac-
tivities that the bank itself could per-
form directly as an alternative organi-
zational arrangement that would be
permissible for member banks unless
“its use would be inconsistent with
other Federal law, either statutory or
judicial’’.

(¢) In the Board’s judgment, the use
by member banks of operations subsidi-
aries outside the United States would
be clearly inconsistent with the statu-
tory scheme of the Federal Reserve Act
governing the foreign investments and
operations of member banks. It is clear
that Congress has given member banks
the authority to conduct operations
and make investments outside the
United States only through gradually
adopting a series of specific statutory
amendments to the Federal Reserve
Act, each of which has been carefully
drawn to give the Board approval, su-
pervisory, and regulatory authority
over those operations and investments.

(d) As part of the original Federal
Reserve Act, national banks were, with
the Board’s permission, given the
power to establish foreign branches.2 In
1916, Congress amended the Federal Re-
serve Act to permit national banks to
invest in international or foreign bank-
ing corporations known as Agreement
Corporations, because such corpora-
tions were required to enter into an
agreement or understanding with the
Board to restrict their operations. Sub-

2Under section 9 of the Federal Reserve
Act, State member banks, subject, of course,
to any necessary approval from their State
banking authority, may establish foreign
branches on the same terms and subject to
the same limitations and restrictions as are
applicable to the establishment of branches
by national banks (12 U.S.C. 321). State mem-
ber banks may also purchase and hold shares
of stock in Edge or Agreement Corporations
and foreign banks because national banks, as
a result of specific statutory exceptions to
the stock purchase prohibitions of section
5136, can purchase and hold stock in these
Corporations or banks.

12 CFR Ch. Il (1-1-05 Edition)

ject to such limitations or restrictions
as the Board may prescribe, such
Agreement corporations may prin-
cipally engage in international or for-
eign banking, or banking in a depend-
ency or insular possession of the
United States, either directly or
through the agency, ownership or con-
trol of local institutions in foreign
countries, or in such dependencies or
insular possessions of the United
States. In 1919 the enactment of sec-
tion 25(a) of the Federal Reserve Act
(the ‘“‘Edge Act’) permitted national
banks to invest in federally chartered
international or foreign banking cor-
porations (so-called Edge Corporations)
which may engage in international or
foreign banking or other international
or foreign financial operations, or in
banking or other financial operations
in a dependency or insular possession
of the United States, either directly or
through the ownership or control of
local institutions in foreign countries,
or in such dependencies or insular pos-
sessions. Edge Corporations may only
purchase and hold stock in certain for-
eign subsidiaries with the consent of
the Board. And in 1966, Congress
amended section 25 of the Federal Re-
serve Act to allow national banks to
invest directly in the shares of a for-
eign bank. In the Board’s judgment,
the above statutory scheme of the Fed-
eral Reserve Act evidences a clear Con-
gressional intent that member banks
may only purchase and hold stock in
subsidiaries located outside the United
States through the prescribed statu-
tory provisions of sections 25 and 25(a)
of the Federal Reserve Act. It is
through these statutorily prescribed
forms of organization that member
banks must conduct their operations
outside the United States.

(e) To summarize, the Board has con-
cluded that a member bank may only
organize and operate operations subsidi-
aries at locations in the United States.
Investments by member banks in for-
eign subsidiaries must be made either
with the Board’s permission under sec-
tion 25 of the Federal Reserve Act or,
with the Board’s consent, through an
Edge Corporation subsidiary under sec-
tion 25(a) of the Federal Reserve Act or
through an Agreement Corporation
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subsidiary under section 25 of the Fed-
eral Reserve Act. In addition, it should
be noted that bank holding companies
may acquire the shares of certain for-
eign subsidiaries with the Board’s ap-
proval under section 4(c)(13) of the
Bank Holding Company Act. These
statutory sections taken together al-
ready give member banks a great deal
of organizational flexibility in con-
ducting their operations abroad.

(Interprets and applies 12 U.S.C. 24, 335)
[40 FR 12252, Mar. 18, 1975]

§250.160 Federal funds transactions.

(a) It is the position of the Board of
Governors of the Federal Reserve Sys-
tem that, for purposes of provisions of
law administered by the Board, a
transaction in Federal funds involves a
loan on the part of the selling bank and
a borrowing on the part of the pur-
chasing bank.

(b) [Reserved]

(12 U.S.C. 371c)

[33 FR 9866, July 10, 1968, as amended at 67
FR 76622, Dec. 12, 2002]

§250.163 Inapplicability of amount
limitations to “ineligible accept-
ances.”

(a) Since 1923, the Board has been of
the view that ‘“‘the acceptance power of
State member banks is not necessarily
confined to the provisions of section 13
(of the Federal Reserve Act), inasmuch
as the laws of many States confer
broader acceptance powers upon their
State banks, and certain State member
banks may, therefore, legally make ac-
ceptances of kinds which are not eligi-
ble for rediscount, but which may be
eligible for purchase by Federal reserve
banks under section 14.” 1923 FR bul-
letin 316, 317.

(b) In 1963, the Comptroller of the
Currency ruled that ‘‘[n]ational banks
are not limited in the character of ac-
ceptances which they may make in fi-
nancing credit transactions, and bank-
ers’ acceptances may be used for such
purpose, since the making of accept-
ances is an essential part of banking
authorized by 12 U.S.C. 24.”” Comptrol-
ler’s manual 7.7420. Therefore, national
banks are authorized by the Comp-
troller to make acceptances under 12
U.S.C. 24, although the acceptances are
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not the type described in section 13 of
the Federal Reserve Act.

(c) A review of the legislative history
surrounding the enactment of the ac-
ceptance provisions of section 13, re-
veals that Congress believed in 1913,
that it was granting to national banks
a power which they would not other-
wise possess and had not previously
possessed. See remarks of Congressmen
Phelan, Helvering, Saunders, and
Glass, 51 Cong. Rec. 4676, 4798, 4885, and
5064 (September 10, 12, 13, and 17 of
1913). Nevertheless, the courts have
long recognized the evolutionary na-
ture of banking and of the scope of the
“incidental powers’’ clause of 12 U.S.C.
24. See Merchants Bank v. State Bank, 77
U.S. 604 (1870) (upholding the power of a
national bank to certify a check under
the *“‘incidental powers’ clause of 12
U.S.C. 24).

(d) It now appears that, based on the
Board’s 1923 ruling, and the Comptrol-
ler’s 1963 ruling, both State member
banks and national banks may make
acceptances which are not of the type
described in section 13 of the Federal
Reserve Act. Yet, this appears to be a
development that Congress did not con-
template when it drafted the accept-
ance provisions of section 13.

(e) The question is presented whether
the amount limitations of section 13
should apply to acceptances made by a
member bank that are not of the type
described in section 13. (The amount
limitations are of two kinds:

(1) A limitation on the amount that
may be accepted for any one customer,
and

(2) A limitation on the aggregate
amount of acceptances that a member
bank may make.)

In interpreting any Federal statutory
provision, the primary guide is the in-
tent of Congress, yet, as noted earlier,
Congress did not contemplate in 1913,
the development of so-called “ineli-
gible acceptances.” (Although there is
some indication that Congress did con-
template State member banks’ making
acceptances of a type not described in
section 13 [remarks of Congressman
Glass, 51 Cong. Rec. 5064], the primary
focus of congressional attention was on
the acceptance powers of national
banks.) In the absence of an indication
of congressional intent, we are left to
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