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may propose changes in the plan under
which it is operating to meet the re-
quired minimum capital level. The di-
rective and plan continue in effect
while such request is pending before
the Board.

§263.84 Enforcement of directive.

(@) Judicial and administrative rem-
edies. (1) Whenever a bank or bank
holding company fails to follow a di-
rective issued under this subpart, or to
submit or adhere to a capital adequacy
plan as required by such directive, the
Board may seek enforcement of the di-
rective, including the capital adequacy
plan, in the appropriate United State
district court, pursuant to section 908
(b)(2)(B)(ii) of ILSA (12 U.S.C.
3907(b)(2)(B)(ii)) and to section 8(i) of
the FDIA (12 U.S.C. 1818(i)), in the
same manner and to the same extent as
if the directive were a final cease-and-
desist order.

(2) The Board, pursuant to section
910(d) of ILSA (12 U.S.C. 3909(d)), may
also assess civil money penalties for
violation of the directive against any
bank or bank holding company and any
institution-affiliated party of the bank
or bank holding company, in the same
manner and to the same extent as if
the directive were a final cease-and-de-
sist order.

(b) Other enforcement actions. A direc-
tive may be issued separately, in con-
junction with, or in addition to any
other enforcement actions available to
the Board, including issuance of cease-
and-desist orders, the approval or de-
nial of applications or notices, or any
other actions authorized by law.

(c) Consideration in application pro-
ceedings. In acting upon any applica-
tion or notice submitted to the Board
pursuant to any statute administered
by the Board, the Board may consider
the progress of a state member bank or
bank holding company or any sub-
sidiary thereof in adhering to any di-
rective or capital adequacy plan re-
quired by the Board pursuant to this
subpart, or by any other appropriate
banking supervisory agency pursuant
to ILSA. The Board shall consider
whether approval or a notice of intent
not to disapprove would divert earn-
ings, diminish capital, or otherwise im-
pede the bank or bank holding com-
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pany in achieving its required min-
imum capital level or complying with
its capital adequacy plan.

§263.85 Establishment of increased
capital level for specific institu-
tions.

(a) Establishment of capital levels for
specific institutions. The Board may es-
tablish a capital level higher than the
minimum specified in the Board’s Cap-
ital Adequacy Guidelines for a specific
bank or bank holding company pursu-
ant to:

(1) A written agreement or memo-
randum of understanding between the
Board or the appropriate Federal Re-
serve Bank and the bank or bank hold-
ing company;

(2) A temporary or final cease-and-
desist order issued pursuant to section
8(b) or (c) of the FDIA (12 U.S.C. 1818(b)
or (c));

(3) A condition for approval of an ap-
plication or issuance of a notice of in-
tent not to disapprove a proposal;

(4) Or other similar means; or

(5) The procedures set forth in para-
graph (b) of this section.

(b) Procedure to establish higher capital
requirement—(1) Notice. When the Board
determines that capital levels above
those in the Board’s Capital Adequacy
Guidelines may be necessary and ap-
propriate for a particular bank or bank
holding company under the cir-
cumstances, the Board shall give the
bank or bank holding company notice
of the proposed higher capital require-
ment and shall permit the bank or
bank holding company an opportunity
to comment upon the proposed capital
level, whether it should be required
and, if so, under what time schedule.
The notice shall contain the Board’s
reasons for proposing a higher level of
capital.

(2) Response. The bank or bank hold-
ing company shall be allowed at least
14 days to respond, unless the Board de-
termines that a shorter period is nec-
essary because of the financial condi-
tion of the bank or bank holding com-
pany. Failure by the bank or bank
holding company to file a written re-
sponse to the notice within the time
set by the Board shall constitute a
waiver of the opportunity to respond
and shall constitute consent to
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