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Federal Deposit Insurance Corporation § 308.148 

Subpart K—Procedures Applica-
ble to Investigations Pursuant 
to Section 10(c) of the FDIA 

§ 308.144 Scope. 
The procedures of this subpart shall 

be followed when an investigation is in-
stituted and conducted in connection 
with any open or failed insured deposi-
tory institution, any institutions mak-
ing application to become insured de-
pository institutions, and affiliates 
thereof, or with other types of inves-
tigations to determine compliance 
with applicable law and regulations, 
pursuant to section 10(c) of the FDIA 
(12 U.S.C. 1820(c)). The Uniform Rules 
and subpart B of the Local Rules shall 
not apply to investigations under this 
subpart. 

§ 308.145 Conduct of investigation. 
An investigation conducted pursuant 

to section 10(c) of the FDIA shall be 
initiated only upon issuance of an 
order by the Board of Directors; or by 
the General Counsel, the Director of 
the Division of Supervision and Con-
sumer Protection (DSC), the Director 
of the Division of Depositor and Asset 
Services, or their respective designees 
as set forth at § 303.272 of this chapter. 
The order shall indicate the purpose of 
the investigation and designate FDIC’s 
representative(s) to direct the conduct 
of the investigation. Upon application 
and for good cause shown, the persons 
who issue the order of investigation 
may limit, quash, modify, or withdraw 
it. Upon the conclusion of the inves-
tigation, an order of termination of the 
investigation shall be issued by the 
persons issuing the order of investiga-
tion. 

[56 FR 37975, Aug. 9, 1991, as amended at 60 
FR 31384, June 15, 1995; 64 FR 62100, Nov. 16, 
1999] 

§ 308.146 Powers of person conducting 
investigation. 

The person designated to conduct a 
section 10(c) investigation shall have 
the power, among other things, to ad-
minister oaths and affirmations, to 
take and preserve testimony under 
oath, to issue subpoenas and subpoenas 
duces tecum and to apply for their en-
forcement to the United States Dis-

trict Court for the judicial district or 
the United States court in any terri-
tory in which the main office of the 
bank, institution, or affiliate is located 
or in which the witness resides or con-
ducts business. The person conducting 
the investigation may obtain the as-
sistance of counsel or others from both 
within and outside the FDIC. The per-
sons who issue the order of investiga-
tion may limit, quash, or modify any 
subpoena or subpoena duces tecum, 
upon application and for good cause 
shown. The person conducting an in-
vestigation may report to the Board of 
Directors any instance where any at-
torney has been guilty of contemp-
tuous conduct. The Board of Directors, 
upon motion of the person conducting 
the investigation, or on its own mo-
tion, may make a finding of contempt 
and may then summarily suspend, 
without a hearing, any attorney rep-
resenting a witness from further par-
ticipation in the investigation. 

§ 308.147 Investigations confidential. 
lnvestigations conducted pursuant to 

section 10(c) shall be confidential. In-
formation and documents obtained by 
the FDIC in the course of such inves-
tigations shall not be disclosed, except 
as provided in part 309 of this chapter 
and as otherwise required by law. 

§ 308.148 Rights of witnesses. 
In an investigation pursuant to sec-

tion 10(c): 
(a) Any person compelled or re-

quested to furnish testimony, docu-
mentary evidence, or other informa-
tion, shall upon request be shown and 
provided with a copy of the order initi-
ating the proceeding; 

(b) Any person compelled or re-
quested to provide testimony as a wit-
ness or to furnish documentary evi-
dence may be represented by a counsel 
who meets the requirements of § 308.6 of 
the Uniform Rules. That counsel may 
be present and may: 

(1) Advise the witness before, during, 
and after such testimony; 

(2) Briefly question the witness at 
the conclusion of such testimony for 
clarification purposes; and 

(3) Make summary notes during such 
testimony solely for the use and ben-
efit of the witness; 

VerDate Aug<04>2004 04:03 Feb 25, 2005 Jkt 205038 PO 00000 Frm 00091 Fmt 8010 Sfmt 8010 Y:\SGML\205038T.XXX 205038T



92 

12 CFR Ch. III (1–1–05 Edition) § 308.149 

(c) All persons testifying shall be se-
questered. Such persons and their 
counsel shall not be present during the 
testimony of any other person, unless 
permitted in the discretion of the per-
son conducting the investigation; 

(d) In cases of a perceived or actual 
conflict of interest arising out of an at-
torney’s or law firm’s representation of 
multiple witnesses, the person con-
ducting the investigation may require 
the attorney to comply with the provi-
sions of § 308.8 of the Uniform Rules; 
and 

(e) Witness fees shall be paid in ac-
cordance with § 308.14 of the Uniform 
Rules. 

[56 FR 37975, Aug. 9, 1991, as amended at 64 
FR 62100, Nov. 16, 1999] 

§ 308.149 Service of subpoena. 

Service of a subpoena shall be accom-
plished in accordance with § 308.11 of 
the Uniform Rules. 

§ 308.150 Transcripts. 

(a) General rule. Transcripts of testi-
mony, if any, in an investigation pur-
suant to section 10(c) shall be recorded 
by an official reporter, or by any other 
person or means designated by the per-
son conducting the investigation. A 
witness may, solely for the use and 
benefit of the witness, obtain a copy of 
the transcript of his or her testimony 
at the conclusion of the investigation 
or, at the discretion of the person con-
ducting the investigation, at an earlier 
time, provided the transcript is avail-
able. The witness requesting a copy of 
his or her testimony shall bear the cost 
thereof. 

(b) Subscription by witness. The tran-
script of testimony shall be subscribed 
by the witness, unless the person con-
ducting the investigation and the wit-
ness, by stipulation, have waived the 
signing, or the witness is ill, cannot be 
found, or has refused to sign. If the 
transcript of the testimony is not sub-
scribed by the witness, the official re-
porter taking the testimony shall cer-
tify that the transcript is a true and 
complete transcript of the testimony. 

Subpart L—Procedures and Stand-
ards Applicable to a Notice 
of Change in Senior Executive 
Officer or Director Pursuant to 
Section 32 of the FDIA 

§ 308.151 Scope. 
The rules and procedures set forth in 

this subpart shall apply to the notice 
filed by a state nonmember bank pur-
suant to section 32 of the FDIA (12 
U.S.C. 1831i) and § 303.102 of this chapter 
for the consent of the FDIC to add or 
replace an individual on the Board of 
Directors, or to employ any individual 
as a senior executive officer, or change 
the responsibilities of any individual to 
a position of senior executive officer 
where: 

(a) The bank is not in compliance 
with all minimum capital require-
ments applicable to it as determined 
by the FDIC on the basis of such insti-
tution’s most recent report of condi-
tion or report of examination or in-
spection; 

(b) The bank is in a troubled condi-
tion as defined in § 303.101(c) of this 
chapter; or 

(c) The FDIC determines, in connec-
tion with the review of a capital res-
toration plan required under section 
38(e)(2) of the FDIA (12 U.S.C. 
1831o(e)(2)) or otherwise, that such 
prior notice is appropriate. 

[64 FR 62100, Nov. 16, 1999] 

§ 308.152 Grounds for disapproval of 
notice. 

The Board of Directors or its des-
ignee may issue a notice of disapproval 
with respect to a notice submitted by a 
state nonmember bank pursuant to 
section 32 of the FDIA (12 U.S.C. 1831i) 
where: 

(a) The competence, experience, char-
acter, or integrity of the individual 
with respect to whom such notice is 
submitted indicates that it would not 
be in the best interests of the deposi-
tors of the state nonmember bank to 
permit the individual to be employed 
by or associated with such bank; or 

(b) The competence, experience, char-
acter, or integrity of the individual 
with respect to whom such notice is 
submitted indicates that it would not 
be in the best interests of the public to 
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