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adequacy of the financial resources of
the existing and proposed institutions,
and where the resulting entity is either
insured by the FDIC or not otherwise
federally insured, approval will not be
granted when the resulting entity does
not meet the minimum leverage cap-
ital requirement.

(d) Exceptions. Notwithstanding the
provisions of paragraphs (a), (b) and (c)
of this section:

(1) The FDIC, in its discretion, may
approve an application pursuant to the
Federal Deposit Insurance Act where it
is required to consider the adequacy of
capital if it finds that such approval
must be taken to prevent the closing of
a depository institution or to facilitate
the acquisition of a closed depository
institution, or, when severe financial
conditions exist which threaten the
stability of an insured depository insti-
tution or of a significant number of de-
pository institutions insured by the
FDIC or of insured depository institu-
tions possessing significant financial
resources, such action is taken to less-
en the risk to the FDIC posed by an in-
sured depository institution under such
threat of instability.

(2) The FDIC, in its discretion, may
approve an application pursuant to the
Federal Deposit Insurance Act where it
is required to consider the adequacy of
capital or the financial resources of the
insured depository institution where it
finds that the applicant has committed
to and is in compliance with a reason-
able plan to meet its minimum lever-
age capital requirements within a rea-
sonable period of time.

(Approved by the Office of Management and
Budget under control number 3064-0075 for
use through December 31, 1993)

[56 FR 10162, Mar. 11, 1991, as amended at 58
FR 8219, Feb. 12, 1993; 59 FR 64564, Dec. 15,
1994; 60 FR 45609, Aug. 31, 1995; 62 FR 55493,
Oct. 24, 1997; 64 FR 10200, Mar. 2, 1999; 66 FR
59652, Nov. 29, 2001]

§325.4 Inadequate capital as an unsafe
or unsound practice or condition.

(a) General. As a condition of federal
deposit insurance, all insured deposi-
tory institutions must remain in a safe
and sound condition.

(b) Unsafe or unsound practice. Any
bank which has less than its minimum
leverage capital requirement is deemed
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to be engaged in an unsafe or unsound
practice pursuant to section 8(b)(1) and/
or 8(c) of the Federal Deposit Insurance
Act (12 U.S.C. 1818(b)(1) and/or 1818(c)).
Except that such a bank which has en-
tered into and is in compliance with a
written agreement with the FDIC or
has submitted to the FDIC and is in
compliance with a plan approved by
the FDIC to increase its Tier 1 leverage
capital ratio to such level as the FDIC
deems appropriate and to take such
other action as may be necessary for
the bank to be operated so as not to be
engaged in such an unsafe or unsound
practice will not be deemed to be en-
gaged in an unsafe or unsound practice
pursuant to section 8(b)(1) and/or 8(c) of
the Federal Deposit Insurance Act (12
U.S.C. 1818(b)(1) and/or 1818(c)) on ac-
count of its capital ratios. The FDIC is
not precluded from taking section
8(b)(1), section 8(c) or any other en-
forcement action against a bank with
capital above the minimum require-
ment if the specific circumstances
deem such action to be appropriate.
Under the conditions set forth in sec-
tion 8(t) of the Federal Deposit Insur-
ance Act (12 U.S.C. 1818(t)), the FDIC
also may take section 8(b)(1) and/or 8(c)
enforcement action against any sav-
ings association that is deemed to be
engaged in an unsafe or unsound prac-
tice on account of its inadequate cap-
ital structure.

(c) Unsafe or unsound condition. Any
insured depository institution with a
ratio of Tier 1 capital to total assets
that is less than two percent is deemed
to be operating in an unsafe or unsound
condition pursuant to section 8(a) of
the Federal Deposit Insurance Act (12
U.S.C. 1818(a)).

(1) A bank with a ratio of Tier 1 cap-
ital to total assets of less than two per-
cent which has entered into and is in
compliance with a written agreement
with the FDIC (or any other insured
depository institution with a ratio of
Tier 1 capital to total assets of less
than two percent which has entered
into and is in compliance with a writ-
ten agreement with its primary federal
regulator and to which agreement the
FDIC is a party) to increase its Tier 1
leverage capital ratio to such level as
the FDIC deems appropriate and to
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take such other action as may be nec-
essary for the insured depository insti-
tution to be operated in a safe and
sound manner, will not be subject to a
proceeding by the FDIC pursuant to 12
U.S.C. 1818(a) on account of its capital
ratios.

(2) An insured depository institution
with a ratio of Tier 1 capital to total
assets that is equal to or greater than
two percent may be operating in an un-
safe or unsound condition. The FDIC is
not precluded from bringing an action
pursuant to 12 U.S.C. 1818(a) where an
insured depository institution has a
ratio of Tier 1 capital to total assets
that is equal to or greater than two
percent.

[56 FR 10162, Mar. 11, 1991]

§325.5 Miscellaneous.

(a) Intangible assets. Any intangible
assets that were explicitly approved by
the FDIC as part of the bank’s regu-
latory capital on a specific case basis
will be included in capital under the
terms and conditions that were ap-
proved by the FDIC, provided that the
intangible asset is being amortized
over a period not to exceed 15 years or
its estimated useful life, whichever is
shorter. However, pursuant to section
18(n) of the Federal Deposit Insurance
Act (12 U.S.C. 1828(n)), an unidentifi-
able intangible asset such as goodwill,
if acquired after April 12, 1989, cannot
be included in calculating regulatory
capital under this part.

(b) Reservation of authority. Notwith-
standing the definition of Tier 1 capital
in §325.2(t) of this subpart and the risk-
based capital definitions of Tier 1 and
Tier 2 capital in appendix A to this
subpart, the Director of the Division of
Supervision and Consumer Protection
(DSC) may, if the Director finds a
newly developed or modified capital in-
strument or a particular balance sheet
entry or account to be the functional
equivalent of a component of Tier 1 or
Tier 2 capital, permit one or more in-
sured depository institutions to in-
clude all or a portion of such instru-
ment, entry, or account as Tier 1 or
Tier 2 capital, permanently, or on a
temporary basis, for purposes of this
part. Similarly, the Director of the Di-
vision of Supervision and Consumer
Protection (DSC) may, if the Director
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finds that a particular Tier 1 or Tier 2
capital component or balance sheet
entry or account has characteristics or
terms that diminish its contribution to
an insured depository institution’s
ability to absorb losses, require the de-
duction of all or a portion of such com-
ponent, entry, or account from Tier 1
or Tier 2 capital.

(c) Securities subsidiary. For purposes
of this part, any securities subsidiary
subject to 12 CFR 337.4 shall not be con-
solidated with its bank parent and any
investment therein shall be deducted
from the bank parent’s Tier 1 capital
and total assets.

(d) Depository institution subsidiary.
Any domestic depository institution
subsidiary that is not consolidated in
the ‘““Reports of Condition and Income”
(Call Report) of its insured parent bank
shall be consolidated with the insured
parent bank for purposes of this part.
The financial statements of the sub-
sidiary that are to be used for this con-
solidation must be prepared in the
same manner as the ‘“Reports of Condi-
tion and Income” (Call Report). A do-
mestic depository institution sub-
sidiary of a savings association shall be
consolidated for purposes of this part if
such consolidation also is required pur-
suant to the capital requirements of
the association’s primary federal regu-
lator.

(e) Restrictions relating to capital com-
ponents. To qualify as Tier 1 capital
under this part or Tier 1 or Tier 2 cap-
ital under appendix A to this part, a
capital instrument must not contain or
be subject to any conditions, cov-
enants, terms, restrictions, or provi-
sions that are inconsistent with safe
and sound banking practices. A condi-
tion, covenant, term, restriction, or
provision is inconsistent with safe and
sound banking practices if it:

(1) Unduly interferes with the ability
of the issuer to conduct normal bank-
ing operations;

(2) Results in significantly higher
dividends or interest payments in the
event of deterioration in the financial
condition of the issuer;

(3) Impairs the ability of the issuer to
comply with statutory or regulatory
requirements regarding the disposition
of assets or incurrence of additional
debt; or
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