§5639.21

For a non-public offering, all offering ma-
terials used should be listed:
Person to Contact:

Telephone No.:

This issuer has duly caused this securities
sale report to be signed on its behalf by the
undersigned person.

Date of securities sale report
Issuer:

Signature:
Name:

Title: ) ) ]

Instruction: Print the name and title of
the signing representative under his or her
signature. Ten copies of the securities sale
report should be filed, including one copy
manually signed, as required under 12 CFR
5639.5.

Attention

Intentional misstatements or omissions of
fact constitute violations of Federal law (See
18 U.S.C. 1001 and 12 CFR 563.180(b)).

§563g.21 Filing of copies of offering
9irculars in certain exempt offer-
ings.

A copy of the offering circular, or
similar document, if any, used in con-
nection with an offering exempt from
the offering circular requirement of
§563g.2 by reason of §563g.3(e) or §563g.4
of this part shall be mailed to the Of-
fice within 30 days after the first sale
of such securities. Such copy of the of-
fering circular, or similar document, is
solely for the information of the Office
and shall not be deemed to be “filed”
with the Office pursuant to §563g.2 of
this part. The mailing to the Office of
such offering circular, or similar docu-
ment, shall not be a pre-condition of
the applicable exemption from the of-
fering circular requirements of §563g.2
of this part.
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§564.1 Authority, purpose, and scope.

(a) Authority. This part is issued by
the Office of Thrift Supervision
(“*OTS”’) under title XI of the Financial
Institutions Reform, Recovery, and En-
forcement Act of 1989 (“FIRREA”)
(Pub. L. 101-73, 103 Stat. 183, 511 (1989)),
12 U.S.C. 3301 et seq., and the Home
Owners’ Loan Act (““HOLA™), 12 U.S.C.
1461 et seq., as amended by FIRREA.

(b) Purpose and scope. (1) Title XI pro-
vides protection for federal financial
and public policy interests in real es-
tate related transactions by requiring
real estate appraisals used in connec-
tion with federally related transactions
to be performed in writing, in accord-
ance with uniform standards, by ap-
praisers whose competency has been
demonstrated and whose professional
conduct will be subject to effective su-
pervision. This part implements the re-
quirements of title XI and applies to
all federally related transactions en-
tered into by the OTS or by institu-
tions regulated by the OTS (‘‘regulated
institutions™).

(2) This part: (i) Identifies which real
estate-related financial transactions
require the services of an appraiser;

(if) Prescribes which categories of
federally related transactions shall be
appraised by a State certified appraiser
and which by a State licensed ap-
praiser; and

(iii) Prescribes minimum standards
for the performance of real estate ap-
praisals in connection with federally
related transactions under the jurisdic-
tion of the OTS.

[55 FR 34547, Aug. 23, 1990]

§564.2 Definitions.

(a) Appraisal means a written state-
ment independently and impartially
prepared by a qualified appraiser set-
ting forth an opinion as to the market
value of an adequately described prop-
erty as of a specific date(s), supported
by the presentation and analysis of rel-
evant market information.

(b) Appraisal Foundation means the
Appraisal Foundation established on
November 30, 1987, as a not-for-profit
corporation under the laws of Illinois.

(c) Appraisal Subcommittee means the
Appraisal Subcommittee of the Federal
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Office of Thrift Supervision, Treasury

Financial Institution Examination
Council.

(d) Business loan means a loan or ex-
tension of credit to any corporation,
general or limited partnership, busi-
ness trust, joint venture, pool, syn-
dicate, sole proprietorship, or other
business entity.

(e) Complex 1-to-4 family residential
property appraisal means one in which
the property to be appraised, the form
of ownership, or market conditions are
atypical.

(f) Federally related transaction means
any real estate-related financial trans-
action entered into on or after August
9, 1990, that:

(1) The OTS or any regulated institu-
tion engages in or contracts for; and

(2) Requires the services of an ap-
praiser.

(g) Market value means the most
probable price which a property should
bring in a competitive and open mar-
ket under all conditions requisite to a
fair sale, the buyer and seller each act-
ing prudently and knowledgeably, and
assuming the price is not affected by
undue stimulus. Implicit in this defini-
tion is the consummation of a sale as
of a specified date and the passing of
title from seller to buyer under condi-
tions whereby:

(1) Buyer and seller are typically mo-
tivated;

(2) Both parties are well informed or
well advised, and acting in what they
consider their own best interests;

(3) A reasonable time is allowed for
exposure in the open market;

(4) Payment is made in terms of cash
in U.S. dollars or in terms of financial
arrangements comparable thereto; and

(5) The price represents the normal
consideration for the property sold un-
affected by special or creative financ-
ing or sales concessions granted by
anyone associated with the sale.

(h) Real estate or real property means
an identified parcel or tract of land,
with improvements, and includes ease-
ments, rights of way, undivided or fu-
ture interests, or similar rights in a
tract of land, but does not include min-
eral rights, timber rights, growing
crops, water rights, or similar interests
severable from the land when the
transaction does not involve the asso-
ciated parcel or tract of land.

§564.2

(i) Real estate-related financial trans-
action means any transaction involv-
ing:

(1) The sale, lease, purchase, invest-
ment in or exchange of real property,
including interests in property, or the
financing thereof; or

(2) The refinancing of real property
or interests in real property; or

(3) The use of real property or inter-
ests in property as security for a loan
or investment, including mortgage-
backed securities.

(J) State certified appraiser means any
individual who has satisfied the re-
quirements for certification in a State
or territory whose criteria for certifi-
cation as a real estate appraiser cur-
rently meet the minimum criteria for
certification issued by the Appraiser
Qualifications Board of the Appraisal
Foundation. No individual shall be a
State certified appraiser unless such
individual has achieved a passing grade
upon a suitable examination adminis-
tered by a State or territory that is
consistent with and equivalent to the
Uniform State Certification Examina-
tion issued or endorsed by the Ap-
praiser Qualifications Board of the Na-
tional Foundation. In addition, the Ap-
praisal Subcommittee must not have
issued a finding that the policies, prac-
tices, or procedures of the State or ter-
ritory are inconsistent with title Xl of
FIRREA. The OTS may, from time to
time, impose additional qualification
criteria for certified appraisers per-
forming appraisals in connection with
federally related transactions within
its jurisdiction.

(k) State licensed appraiser means any
individual who has satisfied the re-
quirements for licensing in a State or
territory where the licensing proce-
dures comply with title Xl of FIRREA
and where the Appraisal Subcommittee
has not issued a finding that the poli-
cies, practices, or procedures of the
State or territory are inconsistent
with title XI. The OTS may, from time
to time, impose additional qualifica-
tion criteria for licensed appraisers
performing appraisals in connection
with federally related transactions
within its jurisdiction.
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§564.3

(I) Tract development means a project
of five units or more that is con-
structed or is to be constructed as a
single development.

(m) Transaction value means:

(1) For loans or other extensions of
credit, the amount of the loan or ex-
tension of credit;

(2) For sales, leases, purchases, and
investments in or exchanges of real
property, the market value of the real
property interest involved; and

(3) For the pooling of loans or inter-
ests in real property for resale or pur-
chase, the amount of the loan or mar-
ket value of the real property cal-
culated with respect to each such loan
or interest in real property.

[55 FR 34547, Aug. 23, 1990, as amended at 57
FR 12705, Apr. 13, 1992; 59 FR 29502, June 7,
1994]

§564.3 Appraisals required; trans-
actions requiring a State certified
or licensed appraiser.

(a) Appraisals required. An appraisal
performed by a State certified or li-
censed appraiser is required for all real
estate-related financial transactions
except those in which:

(1) The transaction value is $250,000
or less;

(2) A lien on real estate has been
taken as collateral in an abundance of
caution;

(3) The transaction is not secured by
real estate;

(4) A lien on real estate has been
taken for purposes other than the real
estate’s value;

(5) The transaction is a business loan
that:

(i) Has a transaction value of $1 mil-
lion or less; and

(ii) Is not dependent on the sale of, or
rental income derived from, real estate
as the primary source of repayment;

(6) A lease of real estate is entered
into, unless the lease is the economic
equivalent of a purchase or sale of the
leased real estate;

(7) The transaction involves an exist-
ing extension of credit at the lending
institution, provided that:

(i) There has been no obvious and ma-
terial change in market conditions or
physical aspects of the property that
threatens the adequacy of the institu-
tion’s real estate collateral protection

12 CFR Ch. V (1-1-05 Edition)

after the transaction, even with the ad-
vancement of new monies; or

(ii) There is no advancement of new
monies, other than funds necessary to
cover reasonable closing costs;

(8) The transaction involves the pur-
chase, sale, investment in, exchange of,
or extension of credit secured by, a
loan or interest in a loan, pooled loans,
or interests in real property, including
mortgaged-backed securities, and each
loan or interest in a loan, pooled loan,
or real property interest met OTS reg-
ulatory requirements for appraisals at
the time of origination;

(9) The transaction is wholly or par-
tially insured or guaranteed by a
United States government agency or
United States government sponsored
agency;

(10) The transaction either:

(i) Qualifies for sale to a United
States government agency or United
States government sponsored agency;
or

(i) Involves a residential real estate
transaction in which the appraisal con-
forms to the Federal National Mort-
gage Association or Federal Home
Loan Mortgage Corporation appraisal
standards applicable to that category
of real estate;

(11) The regulated institution is act-
ing in a fiduciary capacity and is not
required to obtain an appraisal under
other law; or

(12) The OTS determines that the
services of an appraiser are not nec-
essary in order to protect Federal fi-
nancial and public policy interests in
real estate-related financial trans-
actions or to protect the safety and
soundness of the institution.

(b) Evaluations required. For a trans-
action that does not require the serv-
ices of a State certified or licensed ap-
praiser under paragraph (a)(1), (a)(5) or
(a)(7) of this section, the institution
shall obtain an appropriate evaluation
of real property collateral that is con-
sistent with safe and sound banking
practices.

(c) Appraisals to address safety and
soundness concerns. The OTS reserves
the right to require an appraisal under
this part whenever the agency believes
it is necessary to address safety and
soundness concerns.

304



