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to part 705 is repaid, nonmember share 
deposits accepted to meet the match-
ing requirement are subject to this sec-
tion. 

[54 FR 31184, July 27, 1989, as amended at 54 
FR 51384, Dec. 15, 1989; 55 FR 1794, Jan. 19, 
1990; 58 FR 21645, Apr. 23, 1993; 59 FR 26102, 
May 19, 1994; 61 FR 3790, Feb. 2, 1996] 

§ 701.33 Reimbursement, insurance, 
and indemnification of officials and 
employees. 

(a) Official. An official is a person who 
is or was a member of the board of di-
rectors, credit committee or super-
visory committee, or other volunteer 
committee established by the board of 
directors. 

(b) Compensation. (1) Only one board 
officer, if any, may be compensated as 
an officer of the board. The bylaws 
must specify the officer to be com-
pensated, if any, as well as the specific 
duties of each of the board officers. No 
other official may receive compensa-
tion for performing the duties or re-
sponsibilities of the board or com-
mittee position to which the person 
has been elected or appointed. 

(2) For purposes of this section, the 
term compensation specifically ex-
cludes: 

(i) Payment (by reimbursement to an 
official or direct credit union payment 
to a third party) for reasonable and 
proper costs incurred by an official in 
carrying out the responsibilities of the 
position to which that person has been 
elected or appointed, if the payment is 
determined by the board of directors to 
be necessary or appropriate in order to 
carry out the official business of the 
credit union, and is in accordance with 
written policies and procedures, includ-
ing documentation requirements, es-
tablished by the board of directors. 
Such payments may include the pay-
ment of travel costs for officials and 
one guest per official; 

(ii) Provision of reasonable health, 
accident and related types of personal 
insurance protection, supplied for offi-
cials at the expense of the credit union: 
Provided, that such insurance protec-
tion must exclude life insurance; must 
be limited to areas of risk, including 
accidental death and dismemberment, 
to which the official is exposed by rea-
son of carrying out the duties or re-

sponsibilities of the official’s credit 
union position; must cease imme-
diately upon the insured person’s leav-
ing office, without providing residual 
benefits other than from pending 
claims, if any; and 

(iii) Indemnification and related in-
surance consistent with paragraph (c) 
of this section. 

(c) Indemnification. (1) A Federal cred-
it union may indemnify its officials 
and current and former employees for 
expenses reasonably incurred in con-
nection with judicial or administrative 
proceedings to which they are or may 
become parties by reason of the per-
formance of their official duties. 

(2) Indemnification shall be con-
sistent either with the standards appli-
cable to credit unions generally in the 
state in which the principal or home 
office of the credit union is located, or 
with the relevant provisions of the 
Model Business Corporation Act. A 
Federal credit union that elects to pro-
vide indemnification shall specify 
whether it will follow the relevant 
state law or the Model Business Cor-
poration Act. Indemnification and the 
method of indemnification may be pro-
vided for by charter or bylaw amend-
ment, contract or board resolution, 
consistent with the procedural require-
ments of the applicable state law or 
the Model Business Corporation Act, as 
specified. A charter or bylaw amend-
ment must be approved by the National 
Credit Union Administration. 

(3) A Federal credit union may pur-
chase and maintain insurance on behalf 
of its officials and employees against 
any liability asserted against them and 
expenses incurred by them in their offi-
cial capacities and arising out of the 
performance of their official duties to 
the extent such insurance is permitted 
by the applicable state law or the 
Model Business Corporation Act. 

[53 FR 29642, Aug. 8, 1988, as amended at 57 
FR 54503, Nov. 19, 1992; 66 FR 65629, Dec. 20, 
2001] 

§ 701.34 Designation of low-income sta-
tus; receipt of secondary capital ac-
counts by low-income designated 
credit unions. 

(a) Designation of low-income status. 
(1) Section 107(6) of the Federal Credit 
Union Act (12 U.S.C. 1757(6)) authorizes 
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federal credit unions serving predomi-
nantly low-income members to receive 
shares, share drafts and share certifi-
cates from nonmembers. In order to 
utilize this authority, a federal credit 
union must receive a low-income des-
ignation from its Regional Director. 
The designation may be removed by 
the Regional Director upon notice to 
the federal credit union if the defini-
tions set forth in paragraphs (a) (2) and 
(3) of this section are no longer met. 
Removals may be appealed to the 
NCUA Board within 60 days. Appeals 
should be submitted through the Re-
gional Director. 

(2) The term low-income members shall 
mean those members who make less 
than 80 percent of the average for all 
wage earners as established by the Bu-
reau of Labor Statistics or those mem-
bers whose annual household income 
falls at or below 80 percent of the me-
dian household income for the nation 
as established by the Census Bureau or 
those members otherwise defined as 
low-income members as determined by 
order of the NCUA Board. 

(i) In documenting its low-income 
membership, a credit union that serves 
a geographic area where a majority of 
residents fall at or below the annual in-
come standard is presumed to be serv-
ing predominantly low-income mem-
bers. In applying the standards, Re-
gional Directors shall make allowances 
for geographical areas with higher 
costs of living. The following is the ex-
clusive list of geographic areas with 
the differentials to be used: 

Per-
cent 

Hawaii ................................................. 40 
Alaska ................................................. 36 
Washington, DC .................................. 19 
Boston ................................................. 17 
San Diego ............................................ 15 
Los Angeles ......................................... 14 
New York ............................................ 13 
San Francisco ..................................... 13 
Seattle ................................................ 10 
Chicago ............................................... 7 
Philadelphia ........................................ 7 

(ii) The term low-income member also 
includes those members who are en-
rolled as full-time or part-time stu-
dents in a college, university, high 
school, or vocational school. 

(3) The term predominantly is defined 
as a simple majority. 

(b) Receipt of secondary capital ac-
counts by low-income designated credit 
unions. A Federal credit union having a 
designation of low income status pur-
suant to paragraph (a) of this section 
may offer secondary capital accounts 
to nonnatural person members and 
nonnatural person nonmembers on the 
following conditions: 

(1) Prior to offering secondary capital 
accounts, the credit union shall adopt, 
and forward to the appropriate NCUA 
Regional Director, a written plan for 
use of the funds in the secondary cap-
ital accounts and subsequent liquidity 
needs to meet repayment requirements 
upon maturity of the accounts. 

(2) The secondary capital account 
must be established as a uninsured sec-
ondary capital account or other form 
of non-share account. 

(3) The maturity of the secondary 
capital account must be for a min-
imum of five years. 

(4) The secondary capital account 
must not be redeemable prior to matu-
rity. 

(5) The secondary capital account 
shall not be insured by the National 
Credit Union Share Insurance Fund or 
any governmental or private entity. 

(6) The secondary capital account 
holder’s claim against the credit union 
must be subordinate to all other claims 
including those of shareholders, credi-
tors and the National Credit Union 
Share Insurance Fund. 

(7) Funds deposited into the sec-
ondary capital account, including in-
terest accrued and paid into the sec-
ondary capital account, must be avail-
able to cover operating losses realized 
by the credit union that exceed its net 
available reserves and undivided earn-
ings (i.e., reserves and undivided earn-
ings exclusive of allowance accounts 
for loan losses), and to the extent funds 
are so used, the credit union shall 
under no circumstances restore or re-
plenish the account. The credit union 
may, in lieu of paying interest into the 
secondary capital account, pay interest 
accrued on the secondary capital ac-
count directly to the investor or into a 
separate account from which the sec-
ondary capital investor may make 
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withdrawals. Losses shall be distrib-
uted pro-rata among all secondary cap-
ital accounts held by the credit union 
at the time the losses are realized. 

(8) The secondary capital account 
may not be pledged or provided by the 
account-holder as security on a loan or 
other obligation with the credit union 
or any other party. 

(9) In the event of merger or other 
voluntary dissolution of the credit 
union, other than merger into another 
low-income designated credit union, 
the secondary capital accounts will, to 
the extent they are not needed to cover 
losses at the time of merger or dissolu-
tion, be closed and paid out to the ac-
count-holder. 

(10) A secondary capital account con-
tract agreement must be executed be-
tween an authorized representative of 
the account holder and the credit 
union accurately establishing the 
terms and conditions of this section 
and containing no provisions incon-
sistent therewith. 

(11) A disclosure and acknowledg-
ment as set forth in the Appendix to 
this section must be provided to and 
executed by an authorized representa-
tive of the secondary capital account 
holder at the time of entering into the 
account agreement, and original copies 
of the account agreement and the dis-
closure and acknowledgment must be 
retained by the credit union for the 
term of the agreement. 

(12) As provided in § 702.204(b)(11) of 
this chapter, 60 days after the effective 
date of a credit union being classified 
as ‘‘critically undercapitalized’’ under 
NCUA’s prompt corrective action rules, 
the NCUA Board may prohibit pay-
ments of principal, dividends or inter-
est on the credit union’s uninsured sec-
ondary capital accounts established 
after August 7, 2000, except that unpaid 
dividends or interest shall continue to 
accrue under the terms of the account 
to the extent permitted by law. 

(13) As provided in §§ 702.304(b) and 
702.305(b) of this chapter, the NCUA 
Board may prohibit payments of prin-
cipal, dividends or interest on the unin-
sured secondary capital accounts es-
tablished after August 7, 2000 of a 
‘‘moderately capitalized’’, ‘‘marginally 
capitalized’’, ‘‘minimally capitalized’’ 
or ‘‘uncapitalized’’ credit union if the 

credit union’s net worth ratio has not 
increased consistent with its then- 
present business plan, or the credit 
union has failed to undertake any man-
datory supervisory action prescribed in 
§§ 702.304(a) or 702.305(a) of this chapter. 
If NCUA takes this action, unpaid divi-
dends or interest shall continue to ac-
crue under the terms of the account to 
the extent permitted by law. 

(c) Accounting treatment; weighted 
value for purposes of recognizing capital 
value of secondary capital accounts. (1) A 
low-income designated credit union 
that issues secondary capital accounts 
pursuant to paragraph (b) of this sec-
tion shall record the funds on its bal-
ance sheet in an equity account enti-
tled ‘‘uninsured secondary capital ac-
count.’’ For such accounts with re-
maining maturities of less than five 
years, the credit union shall reflect the 
capital value of the accounts in its fi-
nancial statement in accordance with 
the following scale: 

(i) Four to less than five years re-
maining maturity—80 percent. 

(ii) Three to less than four years re-
maining maturity—60 percent. 

(iii) Two to less than three years re-
maining maturity—40 percent. 

(iv) One to less than two years re-
maining maturity—20 percent. 

(v) Less than one year remaining ma-
turity—0 percent. 

(2) The credit union will reflect the 
full amount of the secondary capital on 
deposit in a footnote to its financial 
statement. 

APPENDIX TO § 701.34 

Disclosures and acknowledgment in the 
following form must be provided to any in-
vestor in secondary capital accounts in a 
low-income designated credit union. 

An original, signed copy must be retained 
by the credit union. 

DISCLOSURE AND ACKNOWLEDGMENT 

I, llll (name of signatory), hereby ac-
knowledge and agree to the following in my 
capacity as llll (official position or title) 
of llll (name of institutional investor): 

• llll (name of institutional investor) 
has committed llll (amount of funds) to 
a secondary capital account with lllll 

(name of credit union). 
• The funds committed to the secondary 

capital account are committed for a period 
of ll years and are not redeemable prior to 
llll. 
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• The secondary capital account is not a 
share account and the funds committed to 
the secondary capital account are not in-
sured by the National Credit Union Share In-
surance Fund or any other governmental or 
private entity. 

The funds committed to the secondary cap-
ital account and any interest paid into the 
account may be used by lllll (name of 
credit union) to cover any and all operating 
losses that exceed the credit union’s reserves 
and undivided earnings exclusive of allow-
ance accounts for loan losses, and in the 
event the funds are so used llll (name of 
credit union) will under no circumstances re-
store or replenish those funds to lllll 

(name of institutional investor). 
By initialing below, llll (name of cred-

it union) llll and (name of institutional 
investor) agree that accrued interest will be: 

lll lll paid into and become part of 
the secondary capital account; 

lll lll paid directly to the investor; 
lll lll paid into a separate account 

from which the investor may make with-
drawals; or 

lll lll any combination of the above 
provided the details are specified and 
agreed to in writing. 

• In the event of liquidation of lllll 

(name of credit union), the funds committed 
to the secondary capital account shall be 
subordinate to all other claims on the assets of 
the credit union, including claims of member 
shareholders, creditors and the National 
Credit Union Share Insurance Fund. 

• The NCUA may prohibit payments of 
principal, dividends or interest on lllll 

(name of credit union) uninsured secondary 
capital accounts established after August 7, 
2000, if llll (name of credit union) has 
been in operation less than 10 years and has 
$10 million or less in assets and the provi-
sions of § 701.34(b)(13) of NCUA’s regulations 
are met, or, if llll (name of credit union) 
has been in operation for 10 years or more or 
has more than $10 million in assets and the 
provisions of § 701.34(b)(12) of NCUA’s regula-
tions are met. 

llllllllllllllllllllllll

(signature) 

llllllllllllllllllllllll

(official title) 

[61 FR 3790, Feb. 2, 1996, as amended at 61 FR 
50695, 50697, Sept. 27, 1996; 64 FR 72270, Dec. 
27, 1999; 65 FR 21131, Apr. 20, 2000] 

§ 701.35 Share, share draft, and share 
certificate accounts. 

(a) Federal credit unions may offer 
share, share draft, and share certificate 
accounts in accordance with section 
107(6) of the Act (12 U.S.C. 1757(6)) and 
the board of directors may declare divi-

dends on such accounts as provided in 
section 117 of the Act (12 U.S.C. 1763). 

(b) A Federal credit union shall accu-
rately represent the terms and condi-
tions of its share, share draft, and 
share certificate accounts in all adver-
tising, disclosures, or agreements, 
whether written or oral 

(c) A Federal credit union may, con-
sistent with this section, parts 707 and 
740 of this subchapter, other federal 
law, and its contractual obligations, 
determine the types of fees or charges 
and other matters affecting the open-
ing, maintaining and closing of a share, 
share draft or share certificate ac-
count. State laws regulating such ac-
tivities are not applicable to federal 
credit unions. 

(d) For purposes of this section, 
‘‘state law’’ means the constitution, 
statutes, regulations, and judicial deci-
sions of any state, the District of Co-
lumbia, the several territories and pos-
sessions of the United States, and the 
Commonwealth of Puerto Rico. 

[47 FR 17979, Apr. 27, 1982, as amended at 50 
FR 4637, Feb. 1, 1985; 59 FR 50445, Sept. 27, 
1993] 

§ 701.36 FCU ownership of fixed assets. 
(a) Investment in Fixed Assets. (1) No 

Federal credit union with $1,000,000 or 
more in assets may invest in any fixed 
assets if the investment would cause 
the aggregate of all such investments 
to exceed five percent of the credit 
union’s shares and retained earnings. 

(2) The NCUA may waive the prohibi-
tion in paragraph (a)(1) of this section. 

(i) A Federal credit union desiring a 
waiver must submit a written request 
to the NCUA regional office having ju-
risdiction over the geographical area in 
which the credit union’s main office is 
located. The request must describe in 
detail the contemplated investment 
and the need for the investment. The 
request must also indicate the approxi-
mate aggregate amount of fixed assets, 
as a percentage of shares and retained 
earnings, that the credit union would 
hold after the investment. 

(ii) The regional director will inform 
the requesting credit union, in writing, 
of the date the request was received 
and of any additional documentation 
that the regional director might re-
quire in support of the waiver request. 
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