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charter, original bylaws, original busi-
ness plan, original field of membership, 
board minutes and loan portfolio); 

(c) Credit unions that have a history 
of primarily making member business 
loans, meaning that either member 
business loans comprise at least 25% of 
the credit union’s outstanding loans 
(as evidenced in any call report filed 
between January 1995 and September 
1998 or any equivalent documentation 
including financial statements) or 
member business loans comprise the 
largest portion of the credit union’s 
loan portfolio (as evidenced in any call 
report filed between January 1995 and 
September 1998 or any equivalent docu-
mentation including financial state-
ments). For example, if a credit union 
makes 23% member business loans, 22% 
first mortgage loans, 22% new auto-
mobile loans, 20% credit card loans, 
and 13% total other real estate loans, 
then the credit union meets this excep-
tion. 

§ 723.18 How do I obtain an exception? 

To obtain the exception, a federal 
credit union must submit documenta-
tion to the Regional Director, dem-
onstrating that it meets the criteria of 
one of the exceptions. A state char-
tered federally insured credit union 
must submit documentation to its 
state supervisory authority. The state 
supervisory authority will forward its 
decision to NCUA. The exception does 
not expire unless revoked by the state 
supervisory authority for a state char-
tered federally insured credit union or 
the Regional Director for a federal 
credit union. If an exception request is 
denied for a federal credit union, it 
may be appealed to the NCUA Board 
within 60 days of the denial by the Re-
gional Director. Until the NCUA Board 
acts on the appeal, the credit union can 
continue to make new member busi-
ness loans. 

§ 723.19 What are the recordkeeping 
requirements? 

You must separately identify mem-
ber business loans in your records and 
in the aggregate on your financial re-
ports. 

§ 723.20 How can a state supervisory 
authority develop and enforce a 
member business loan regulation? 

(a) The NCUA Board may exempt fed-
erally insured state chartered credit 
unions in a given state from NCUA’s 
member business loan rule if NCUA ap-
proves the state’s rule for use for state 
chartered federally insured credit 
unions. In making this determination, 
the Board is guided by safety and 
soundness considerations and reviews 
whether the state regulation minimizes 
the risk and accomplishes the overall 
objectives of NCUA’s member business 
loan rule in this part. Specifically, the 
Board will focus its review on: 

(1) The definition of a member busi-
ness loan; 

(2) Loan to one borrower limits; 
(3) Written loan policies; 
(4) Collateral and security require-

ments; 
(5) Construction and development 

lending; and 
(6) Loans to senior management. 
(b) To receive NCUA’s approval of a 

state’s member business loan rule, the 
state supervisory authority must sub-
mit its rule to the NCUA regional of-
fice. After reviewing the rule, the re-
gion will forward the request to the 
NCUA Board for a final determination. 

[64 FR 28729, May 27, 1999, as amended at 69 
FR 27828, May 17, 2004] 

§ 723.21 Definitions. 
For purposes of this part, the fol-

lowing definitions apply: 
Associated member is any member 

with a shared ownership, investment, 
or other pecuniary interest in a busi-
ness or commercial endeavor with the 
borrower. 

Construction or development loan is a 
financing arrangement for acquiring 
property or rights to property, includ-
ing land or structures, with the intent 
to convert it to income-producing prop-
erty such as residential housing for 
rental or sale; commercial use; indus-
trial use; or similar uses. 

Immediate family member is a spouse or 
other family member living in the 
same household. 

Loan-to-value ratio is the aggregate 
amount of all sums borrowed including 
outstanding balances plus any un-
funded commitment or line of credit 

VerDate Aug<04>2004 14:29 Jan 24, 2005 Jkt 205040 PO 00000 Frm 00539 Fmt 8010 Sfmt 8010 Y:\SGML\205040T.XXX 205040T



540 

12 CFR Ch. VII (1–1–05 Edition) Pt. 724 

from all sources on an item of collat-
eral divided by the market value of the 
collateral used to secure the loan. 

Net member business loan balance 
means the outstanding loan balance 
plus any unfunded commitments, re-
duced by any portion of the loan that 
is secured by shares in the credit 
union, or by shares or deposits in other 
financial institutions, or by a lien on 
the member’s primary residence, or in-
sured or guaranteed by any agency of 
the federal government, a state or any 
political subdivision of such state, or 
subject to an advance commitment to 
purchase by any agency of the federal 
government, a state or any political 
subdivision of such state, or sold as a 
participation interest without recourse 
and qualifying for true sales account-
ing under generally accepted account-
ing principles. 

Net worth is retained earnings as de-
fined under Generally Accepted Ac-
counting Principles. Retained earnings 
normally includes undivided earnings, 
regular reserves and any other appro-
priations designated by management or 
regulatory authorities. 

[64 FR 28729, May 27, 1999, as amended at 68 
FR 56552, Oct. 1, 2003; 69 FR 27828, May 17, 
2004] 

PART 724—TRUSTEES AND 
CUSTODIANS OF CERTAIN TAX- 
ADVANTAGED SAVINGS PLANS 

Sec. 
724.1 Federal credit unions acting as trust-

ees and custodians of certain tax-advan-
taged savings plans. 

724.2 Self-directed plans. 
724.3 Appointment of successor trustee or 

custodian. 

AUTHORITY: 12 U.S.C. 1757, 1765, 1766 and 
1787. 

SOURCE: 55 FR 30211, July 25, 1990, unless 
otherwise noted. 

§ 724.1 Federal credit unions acting as 
trustees and custodians of certain 
tax-advantaged savings plans. 

A federal credit union is authorized 
to act as trustee or custodian, and may 
receive reasonable compensation for so 
acting, under any written trust instru-
ment or custodial agreement created or 
organized in the United States and 
forming part of a tax-advantaged sav-

ings plan which qualifies or qualified 
for specific tax treatment under sec-
tions 223, 401(d), 408, 408A and 530 of the 
Internal Revenue Code (26 U.S.C. 223, 
401(d), 408, 408A and 530), for its mem-
bers or groups of its members, provided 
the funds of such plans are invested in 
share accounts or share certificate ac-
counts of the Federal credit union. 
Federal credit unions located in a ter-
ritory, including the trust territories, 
or a possession of the United States, or 
the Commonwealth of Puerto Rico, are 
also authorized to act as trustee or 
custodian for such plans, if authorized 
under sections 223, 401(d), 408, 408A and 
530 of the Internal Revenue Code as ap-
plied to the territory or possession 
under similar provisions of territorial 
law. All funds held in a trustee or cus-
todial capacity must be maintained in 
accordance with applicable laws and 
rules and regulations as may be pro-
mulgated by the Secretary of Labor, 
the Secretary of the Treasury, or any 
other authority exercising jurisdiction 
over such trust or custodial accounts. 
The federal credit union shall maintain 
individual records for each participant 
which show in detail all transactions 
relating to the funds of each partici-
pant or beneficiary. 

[55 FR 30211, July 25, 1990, as amended at 63 
FR 14026, Mar. 24, 1998; 65 FR 10934, Mar. 1, 
2000; 69 FR 45238, July 29, 2004] 

§ 724.2 Self-directed plans. 

A federal credit union may facilitate 
transfers of plan funds to assets other 
than share and share certificates of the 
credit union, provided the conditions of 
§ 724.1 are met and the following addi-
tional conditions are met: 

(a) All contributions of funds are ini-
tially made to a share or share certifi-
cate account in the Federal credit 
union; 

(b) Any subsequent transfer of funds 
to other assets is solely at the direc-
tion of the member and the Federal 
credit union exercises no investment 
discretion and provides no investment 
advice with respect to plan assets (i.e., 
the credit union performs only custo-
dial duties); and 

(c) The member is clearly notified of 
the fact that National Credit Union 
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