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determination being appealed will not 
be considered by a Judge unless: 

(1) The Judge, on his or her own ini-
tiative, orders the submission of such 
evidence; or 

(2) A motion is filed and served estab-
lishing good cause for the submission 
of such evidence. The offered new evi-
dence must be filed and served with the 
motion. 

(b) If the submission of evidence is 
ordered by a Judge, and the party in 
possession of that evidence does not 
submit it, the Judge may draw adverse 
inferences against that party. 

[61 FR 2683, Jan. 29, 1996, as amended at 67 
FR 47250, July 18, 2002] 

§ 134.309 Response to an appeal peti-
tion. 

(a) Who may respond. Any person 
served with an appeal petition, any in-
tervenor, or any person with a general 
interest in an issue raised by the ap-
peal may file and serve a response sup-
porting or opposing the appeal. The re-
sponse should present argument. 

(b) Time limits. The Judge will issue a 
Notice and Order informing the parties 
of the filing of the appeal petition, es-
tablishing the close of record as 15 days 
after service of the Notice and Order, 
and informing the parties that OHA 
must receive any responses to the ap-
peal petition no later than the close of 
record. 

(c) Service. The respondent must 
serve its response upon the appellant 
and upon each of the persons identified 
in the certificate of service attached to 
the appeal petition pursuant to 
§ 134.305. 

(d) Reply to a response. No reply to a 
response will be permitted unless the 
Judge directs otherwise. 

[61 FR 2683, Jan. 29, 1996, as amended at 67 
FR 47250, July 18, 2002] 

§ 134.310 Discovery. 
Discovery will not be permitted in 

appeals from size determinations or 
NAICS code designations. 

[61 FR 2683, Jan. 29, 1996, as amended at 67 
FR 47250, July 18, 2002] 

§ 134.311 Oral hearings. 
Oral hearings will not be held in ap-

peals from NAICS code designations, 

and will be held in appeals from size 
determinations only upon a finding by 
the Judge of extraordinary cir-
cumstances. If such an oral hearing is 
ordered, the proceeding shall be con-
ducted in accordance with those rules 
of subpart B of this part as the Judge 
deems appropriate. 

[61 FR 2683, Jan. 29, 1996, as amended at 67 
FR 47250, July 18, 2002] 

§ 134.312 Evidence. 

To the extent the rules in this sub-
part permit the submission of evidence, 
the provisions of § 134.223 (a) and (b) 
apply. 

§ 134.313 Applicability of subpart B 
provisions. 

Except where inconsistent with this 
subpart C, the provisions of subpart B 
of this part apply to appeals from size 
determinations and NAICS code des-
ignations. 

[67 FR 47250, July 18, 2002] 

§ 134.314 Standard of review and bur-
den of proof. 

The standard of review is whether 
the size determination or NAICS code 
designation was based on clear error of 
fact or law. The appellant has the bur-
den of proof, by a preponderance of the 
evidence, in both size and NAICS code 
appeals. 

[61 FR 2683, Jan. 29, 1996, as amended at 67 
FR 47250, July 18, 2002; 69 FR 29209, May 21, 
2004] 

§ 134.315 The record. 

Where relevant, the provisions of 
§ 134.225 (a), (b), and (c) apply. In an ap-
peal under this subpart, the contents of 
the record also include the case file or 
solicitation submitted to OHA in ac-
cordance with § 134.306. 

§ 134.316 The decision. 

(a) Contents. Following closure of the 
record, the Judge will issue a decision 
containing findings of fact and conclu-
sions of law, reasons for such findings 
and conclusions, and any relief ordered. 
The Judge will not decide substantive 
issues raised for the first time on ap-
peal, or which have been abandoned or 
become moot. 
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